TO\X/N OF Lawrence S. Spencer, Jr.

B aC Town Attorney
Lorraine S. Spaulding

VIRGINIA Paralegal

Ispaulding@blacksburg.gov

November 19, 2020

VIA CERTIFIED MAIL
Martha Mavredes

Auditor of Public Accounts
P.0. Box 1295

Richmond, VA 23218

RE:  Requirement for Submission of Comprehensive Agreement between the
Town of Blacksburg, Virginia and W.M. Jordan, LLC;
Public Safety Complex Project

Dear Ms. Mavredes:

Pursuant to Virginia Code § 56-575.9 (F), enclosed is a copy of the Comprehensive
Agreement between the Town of Blacksburg, Virginia and W. M. Jordan Development, LLC
that was signed last week. Please feel to contact me if you have should have questions
about this matter.

With kind regards I am,
Very truly yours,
Lawrence S. Spencer, Jr.
Town Attorney
LSS/Iss
Enclosure

c: Susan A. Kaiser, Director of Finance (w/o enclosure) (via electronic mail)

300 SOUTH MAIN STREET e« POST OFFICE BOX 90003 ¢ BLACKSBURG, VIRGINIA < 24062-9003 < www.blacksburg.gov ¢ phone 540/443-1015



COMPREHENSIVE
AGREEMENT

Between

Town of Blacksburg,

a Virginia municipal corporation

And

W. M. Jordan Development, LLC,
a Virginia limited liability company

The Project (known as the Town of Blacksburg Public Safety Complex) is a two-story +35,074 SF
building for the Blacksburg Police Headquarters and Emergency Operations Center and will also
include a six-story parking deck with 300 public parking spaces and 38 parking spaces designated
for police parking. The first floor of the building will consist of a lobby, community room, records,
Fusion Center, Booking, Evidence and Patrol. The second floor of the building will contain
Administration, Emergency Operations Center, Investigations, Training, lockers, break area and
outdoor break area.
(Project Description)

November 1, 2020



TABLE OF CONTENTS Page

ARTICEE L DEFINITIONS.......occorecvmsssmnnrosesisesiisistinsgassessessi o i s 55565555553 35005 136103501000 Sussesus v s 2
ARTICLEIl GENERAL DESCRIPTION, TERM OF AGREEMENT, AND DEVELOPER'S STATUS

AS INDEPENDENT CONTRACTOR i..ccccosivismmrmensnssnisseessasssrssssssoerssrassassassnsotnsnassissssiosse 3
ARTICLE Il THE WORK ........c.ocormmscrmsarsossssessassnississsiossssmississsssssisssnssfissassns sssinsssamssanssusasusnsgssssersoseosss 3
ARTICLE IV PROJECT DEVELOPMENT ......coooiiiiiiiiiiinicceei st 4
ARTICLEV PRICES AND SHARED SAVINGS......ccccovrinrnimieniiiiiiininsssseeescissstsiees 5
ARTICLE V1 SAMPLES ..........cooniu 00000505 60 e0esises s sossis s o 10 6815055535 185505384700 385 (et s80 8t sgswrn 6
ARTICLE VII MEASUREMENTS, DRAWINGS, SPECIFICATIONS ........ccoiviiiiininininneens 7
ARTICLE VIII WARRANTY .uuisousiscuscusssssisasnensssnssorsesensenmrsasovosreososrsosessonsrnsanansrasmatorassvaosess 6445805550 555148 10
ARTICLE XIX INSURANCE, BONDS AND RISK ....ccoociiiiimiiniiiiiiiiiie s 10
ARTICLE X NOTICES TO PROCEED, COMMENCEMENT AND COMPLETION ........cccocovunnen. 11
ARTICLE XI DEVELOPER RESPONSIBILITIES.....cccooiiiiiiiiiiiiniiiinse 12
ARTICLE XII OWNER RIGHTS, RESPONSIBILITIES AND DUTIES.......ccocooiiiiiic 14
ARTICLE XIII ADMINISTRATIVE ITEMS ...ttt 17
ARTICLE XIV SUBCONTRACTING.....ccteittiieimiiiiiiiicnieie et st 17
ARTICLE XV PROTECTION OF PERSONS AND PROPERTY ......cccoooiiiiiiiiiiiiiiin 17
ARTICLE XVI PAYMENTS .....cotiriiiicionernreinnsiisiiossssnssiiossssisnisssnssisssasssnsssonsssesssassessessstsssassisnsshe 19
ARTICLE XVII CHANGES/CLAIMS/DISPUTES ....c.ociiiiiiniiiii i 20
ARTICLE XVII TERMINATIONS ....coccooissnnisscssssssnssesssossisssssassarssnssssanissssssersnsasossaonsossassssssssssassposnisatons 22
ARTICLE XIX INSPECTION AND ACCEPTANCE .......ccoimiiiinincrciiieene st 24
ARTICLE XX MISCELLANEOUS ......oiiiii it s 25
EXHIBITS

A — Legal Description with attached Plat (12 pages)

—  Scope of Work - Project Characteristics (1 page)
—  Draw Schedule (1 page)

Schedule Milestones (1 pages)

o 0O 0Ow
I

—  Prices Summary (1 page)
— Document Log to include Value Engineering Log (3 pages)

Section 7.3 of the Development Agreement between Town of Blacksburg and Midtown
Redevelopment Partners, LLC (2 pages)

O ™
|



THIS COMPREHENSIVE AGREEMENT (“Agreement”) is entered into effective as of this Ist
day of November, 2020 (the "Effective Date"), by and between Town of Blacksburg, a Virginia
municipal corporation (“Owner”), and W. M. Jordan Development, LLC, a Virginia limited liability
company, (“Developer”) of 11010 Jefferson Avenue, Newport News, Virginia 23601.

Recitals:

R-1.  On May 8, 2012, the Owner adopted procedures to implement the Virginia Public-Private
Education Facilities and Infrastructure Act of 2002 (“PPEA™), Va. Code 56-575.1, et seq.

R-2.  On April 14, 2018, the Owner subsequently received an unsolicited proposal for the Project
pursuant to the PPEA.

R-3. The Owner accepted the unsolicited proposal for consideration and requested competing
proposals. The Owner determined in writing that proceeding with the procurement that was the subject
of the proposal using competitive negotiation procedures was likely to be advantageous to the Owner and
the public based upon probable scope, complexity, or urgency of the Project, risk sharing and added
value, and economic benefit from the Project that would not otherwise be available.

R-4. The Owner received two conceptual-phase proposals in addition to the unsolicited proposals,
and it subsequently invited two proposers to submit detailed-phase proposals, which the proposers did.
Developer was one of those proposers. The Town entered into an Interim Agreement with Developer on
May 15,2019, and a Second Interim Agreement on November 8, 2019.

R-5. The Owner subsequently conducted negotiations with Developer, arriving at the terms and
conditions of proposed comprehensive agreements. Based upon the proposers' proposals, presentations
and the negotiations, the Owner determined that the Project is a qualifying project that serves the public
purpose of the PPEA under the criteria of Va. Code § 56-575.4C and would be in the public interest to

pursue.

R-6. The Owner has selected Developer for entry into a comprehensive agreement for the Project,
informed the Developer by letter, dated September 1, 2020 that the Owner intended to proceed with the
Developer’s proposal and the Owner and Developer now wish to enter into this Agreement for the

Project.

NOW, THEREFORE, for and in consideration of the premises and mutual covenants hereinafter
contained, and for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged and agreed, and subject to the conditions herein set forth, the parties hereby covenant,

agree, and bind themselves as follows:



ARTICLE1
DEFINITIONS

The following definitions apply to this Agreement:

1.1.

1.2

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

1.9.

Architect - Engineer ("A-E") means Developer's design professional Person responsible for the
architectural and engineering services for the Project, including, without limitation, its design.
Developer has proposed, and Owner has agreed, that AECOM shall be its A-E for the Project, and
Developer shall use AECOM for the Project unless the Owner approves otherwise in writing,
Change means any addition to, deletion from, or modification of the Project or the Services that is
made in accordance with the provisions of this Agreement. A Change may be made by a written
Change Order if Owner and Developer agree as to adjustments to the CCL or GMP, as applicable,
and schedule, or unilaterally by the Owner by a written Change Directive, with any adjustments to
the CCL or GMP (hereinafter defined), as applicable, and schedule, to be determined subsequently
pursuant to Article XVII of this Agreement.

Change Directive means a written order by the Owner, specifically identified as a Change
Directive, directing a Change.

Change Order means a Change made by a written agreement in which the Owner and Developer
have indicated agreement as to the Change and adjustments to price and schedule due to the Change
and have evidenced their agreement by executing the written agreement.

Codes and Standards means all local, state and federal regulations, ordinances, codes, laws, or
requirements applicable to the Project, including, without limitation, the Virginia Uniform
Statewide Building Code.

Contract Cost Limit (""CCL'") means the initial limit established at the time of execution of this
Agreement on total amounts payable to the Developer under this Agreement absent a Change
pursuant to this Agreement.

Contract Documents means the following listed in their order of precedence:
(a) Any written modifications to this Agreement made in accordance with this Agreement;

(b) This Comprehensive Agreement, including all exhibits thereto;

(¢) Any written Change Orders made in accordance with this Agreement;

(d) Any written Change Directives issued in accordance with this Agreement;

(e) The Construction Documents, which are the final Plans and Specifications that are approved by
the Owner, A-E, and Developer;

(f) Plans and Specifications that are approved by the Owner, A-E, and Developer.

(g) Documents incorporated by reference in this Agreement;

(h) Developer's Detailed-Phase Proposal; and

(i) Developer's Conceptual-Phase Proposal.

Contractor or Prime Construction Contractor means W. M. Jordan Company, Incorporated, a
Virginia corporation, and Developer shall use this Contractor for the Project unless the Owner

approves otherwise in writing.
Day means a calendar day, and "days" mean calendar days, unless the contrary is expressly
indicated.

1.10. Developer means W. M. Jordan Development, LLC, a Virginia limited liability company.
1.11. Draw Schedule means the schedule attached hereto as Exhibit C to be used as a basis for payment



1.12.
1.13.

1.14.

1.15.

1.16.

1.17.
1.18.

1.19.

1.20.

1.21.

1.22.

1.23.

1.24.

1.25.
1.26.

1.27.

1.28.

of the Fixed Fees component of payments to Developer, setting forth the anticipated completion
date of the various components of the Project and the value assigned to those different components.

Excusable Delays means the delays specified in Section 10.5.
Fixed Fees mean the amounts payable to the Developer as specified in Section 5.4 for the Services
in addition to Reimbursable Costs.

Final Completion of Work, Final Completion or final completion means completion in
conformance with this Agreement, the Construction Documents, and other Contract Documents of
all of the work required by this Agreement, including without limitation, punch list items, but not
including warranty items.

Guaranteed Maximum Price ("GMP") means the amount less than the CCL established
following design as the maximum amount payable to the Developer absent a Change.

Land means the real property described in Exhibit A hereto on which the Project will be
constructed.

Owner means Town of Blacksburg.

Owner’s Representative means that individual designated by the Owner in writing to perform the
functions of Owner's Representative specified in this Agreement.

Person means any individual, partnership, joint venture, association, joint-stock company,
corporation, limited liability company, trust, unincorporated organization, government or any
agency or political subdivision thereof.

Plans and Specifications mean the surveys, plans and specifications that Developer causes to be
prepared for the Project that are approved by the Owner, A-E, and Developer.

Project means a two-story = 35,074 SF Police Safety Complex Building that includes a six-story
parking deck with 300 public parking spaces and 38 parking spaces designated for police parking
to be designed and constructed by Developer on the Land in accordance with the Construction
Documents and the terms of this Agreement, and any related upgrades ordered by Change or
Change Order.

Project Schedule means the schedule for construction of the Project, which, in its initial version, is
set forth in Exhibit D attached hereto.

Punch List Items means a list of minor items of work to be completed and deficiencies to be
corrected, identified by the Owner’s Representative or A-E, that do not affect the attainment of
Substantial Completion. If the Owner’s Representative and A-E do not agree as to an item or items,

any such items not agreed upon shall be considered a punch list item until a contrary determination
is made pursuant to Article XVII of this Agreement. Such items must be complete before Final

Completion can take place.
Reimbursable Costs mean the amounts payable to the Developer as specified in Section 5.3 for the
Services in addition to the Fixed Fees.

Intentionally Deleted.

Scope of Work means all the work for the Project to be provided by Developer within the CCL and
GMP, except as modified by any Change.

Services means all pre-construction and development services and all architectural and engineering
design, procurement and construction services related to the Project furnished by Developer,
including, without limitation, all labor, services, materials and facilities, and all other things that are
required to provide for the development of the site and the design, construction and equipping of
the Project.

Substantial Completion means the date determined by inspection by the Owner’s Representative




and A-E that construction of the Project is so sufficiently complete in accordance with the
Construction Documents (subject to punch list items), which Substantial Completion shall be
evidenced by issuance of a temporary occupancy permit, that it may be utilized for its intended use,
including that the Project is ready to accept move-in by the Owner and all life/safety items are

operational.

ARTICLE II

GENERAL DESCRIPTION, TERM OF AGREEMENT, AND DEVELOPER'S STATUS AS
INDEPENDENT CONTRACTOR

2.1.  General Description.

Under this Agreement, Developer will be providing to the Owner site design and development services,
design services, and construction services for a two-story 35,074 SF building for the Blacksburg Police
Headquarters and Emergency Operations Center and will also include a six-story parking deck with 300
public parking spaces and 38 parking spaces designated for police parking. The first floor of the building
will consist of a lobby, community room, records, Fusion Center, Booking, Evidence and Patrol. The
second floor of the building will contain Administration, Emergency Operations Center, Investigations,
Training, lockers, break area and outdoor break area. (the "Project"). Developer will be providing these
services as a design-builder. Developer generally will be compensated its Reimbursable Costs plus Fixed
Fees subject to the terms of this Agreement but will be responsible for ensuring that the total cost of the
Project to Owner does not exceed the Contract Cost Limit ("CCL") established by this Agreement.
Pursuant to this Agreement, Developer will develop a design in order to arrive at a Guaranteed Maximum
Price (GMP) for the Project that will not exceed the CCL except to the extent adjusted pursuant to this
Agreement. Developer will be responsible for completing the Project so that payments by Owner will not
exceed the GMP, as adjusted by this Agreement, even if the costs to Developer to do so exceed the GMP.
Savings below the GMP will be divided between the Owner and Developer in accordance with the terms
of this Agreement. Because this is a design-build project, Owner makes no warranty to Developer,
express or implied, regarding any design for the Project, design requirements, design criteria or the
substance or contents of the design documents. The Developer’s actions in reviewing and making
recommendations to the Owner regarding design are to be advisory only to the Owner. Notwithstanding
the foregoing, Developer and its A-E warrant that all design and design services meet the industry
standard of care in Virginia for the applicable design professional providing such design or services.

2.2.  Term of Agreement.

This Agreement begins on the Effective Date indicated at the beginning of the Agreement, which is the
date of approval of this Agreement by the Town of Blacksburg, and continues until its termination
pursuant to Article XVIII or until all obligations under this Agreement have been performed.

2.3.  Independent Contractor.
For all purposes hereunder, Developer is an independent contractor and shall not be deemed an agent,
employee or partner of the Owner.

2.4. Subcontractors.

Developer may subcontract any portion of the Services to be performed hereunder, but Developer shall
not thereby be relieved of any of its obligations set forth herein. Developer intends to, and Owner agrees
that, Developer will enter into a contract with the Prime Construction Contractor to subcontract the
construction work (“Contractor” or “Prime Construction Contractor™). Developer shall use the Prime
Construction Contractor unless the Owner, in its reasonable discretion after consultation with Developer,



approves otherwise in writing.

3.1.

ARTICLE III
THE WORK

Work/Specifications.

The Developer shall cause to be designed and constructed in a workmanlike manner and within the
Project Schedule the Project as described in Section 2.1 above and as more fully described in Exhibit B
hereto. Developer agrees to perform such work, subject to issuance of a Change Directive or a Change
Order for such work. Developer agrees to promptly meet and confer with the Owner regarding added
scope of work proposed by Owner.

3.2.
a.

3.3.

a.

b.

Conditions Affecting The Work.

The Developer is responsible for having taken steps reasonably necessary to ascertain the nature and
location of the work, and the general and local conditions that can affect the work or its costs,
including, but not limited to available parking and staging areas and existing building materials and
components. Any failure by the Developer to reasonably ascertain the conditions affecting the work
does not relieve the Developer from responsibility for successfully performing, or causing to
performed, the work without additional expense to the Owner. The Owner assumes no responsibility
for any representations concerning conditions made by any of its officers, employees or agents before
execution of this Agreement unless such representations are expressly stated in the Agreement.
Owner has furnished (or otherwise made available via posting to Owner’s public website) Developer
copies of the following reports about which Owner makes no representation or warranty regarding
their accuracy:

1) Thompson and Litton Preliminary Architectural Feasibility Report, dated June 26, 2014; and

2) Branch Concord, LLC Unsolicited Proposal and Supplemental Information, dated August 1, 2018.

Interpretation of Contract Documents.

The Contract Documents are intended to be complementary and to be interpreted in harmony to avoid
conflict if this can reasonably be accomplished.

“The following rules regarding correlation and intent of the Contract Documents -are first to be

employed in the event of any inconsistency, conflict, or ambiguity: (1) Anything mentioned in the
Specifications and not shown on the Plans, or shown on the Plans and not mentioned in the
Specifications, is of like effect as if shown or mentioned in both; (2) In case of conflicts between
Plans and Specifications, the Specifications will govern; (3) In case of a difference between small and
large—scale drawings, the large—scale drawings will govern; (4) Schedules on any contract drawing
take precedence over conflicting information on that or any other contract drawing; (5) On any of the
drawings in which a portion of the work is detailed or drawn out and the remainder is shown in
outline, the parts detailed or drawn out will apply also to all other like portions of the work.

If, despite application of the rules in 3.3b, an inconsistency, conflict, or ambiguity still exists between
or among the Contract Documents that cannot be reasonably harmonized, then precedence shall be
given to the Contract Documents in the order in which they are enumerated in Paragraph 1.7. of this

Agreement.



4.1.

ARTICLE IV
PROJECT DEVELOPMENT

Design and Construction.

The Developer shall be responsible for the coordination of all designs, drawings, plans, specifications,
and other services furnished by the Developer under this Agreement.

4.2,

Drawings and Specifications.

Based upon the Scope of Work and/or requirements furnished by the Owner in writing and included
herein, the Developer shall prepare the complete contract working plans and specifications. All design
submissions for this Project shall be made in both PDF and Revit electronic file form. The minimum
scale for building drawings shall be 1/8 inch = 1 foot except for small scale drawings of the floor plan of
the entire building with space tabulation. Design submissions shall be made as outlined below. The
Owner review and/or approval period shall be in accordance with the Project Schedule Milestones (see
Exhibit D), but not less than ten (10) days for each of the following submissions.

a.

Concept Design Development Submission:

Following a kick-off meeting, the Developer shall prepare a Concept Design Development
Submission. Developer shall submit the Concept Design Development Submission to the Owner for
review and approval in accordance with the Project Schedule shown in Exhibit D. The Owner review
period will be in accordance with the Project Schedule shown in Exhibit D. COMPLETED.

Schematic Design Submission:

Following receipt of Owner’s approval of the 10% Concept Design submission, the Developer shall
prepare a Schematic Design submission. Developer shall submit the Schematic Design Development
submission to the Owner for review and approval in accordance with the Project Schedule shown in
Exhibit D. It is understood that the Owner has the option to perform a value engineering study during
this period. The Owner review period will be in accordance with the Project Schedule shown in

Exhibit D. COMPLETED.

Design Development Submission:

Following receipt of Owner’s approval of the Schematic Design submission, the Developer shall
prepare a Design Development submission. Developer shall submit the Design Development
submission to the Owner for review and approval in accordance with the Project Schedule shown in
Exhibit D. The Owner review period will be in accordance with the Project Schedule shown in

Exhibit D. COMPLETED.

100% Construction Documents Submission:

Following receipt of Owner’s approval of the Design Development submission, the Developer shall
prepare a 100% Construction Documents submission. Developer shall submit the 100% Construction
Documents submission to the Owner for review and approval in accordance with the Project Schedule
shown in Exhibit D. On an exception basis, intermediate submissions may be provided for the design
of foundations, structural steel and other items or systems requiring either advance procurement or
construction start prior to the completion of the overall design in accordance with the approved
schedule. The Owner review period will be in accordance with the Project Schedule shown in Exhibit

D.




4.3. Construction.

With Owner's prior agreement in writing, construction may be allowed to commence in accordance with
the Project Schedule prior to the Owner’s Representative’s approval of all of the Construction
Documents. Where phased/fast track construction is proposed prior to overall final approval, plans and
specifications covering the system or components covered by that phase must be approved by the
Owner’s Representative prior to the start of construction of that phase.

ARTICLE V
PRICES AND SHARED SAVINGS

5.1. Prices.

The Developer must provide, or cause to be provided, all work called for under this Agreement, including
furnishing all material, services, labor and equipment to perform the Services for the prices as indicated in

Exhibit E.

5.2. Contract Cost Limit ("CCL").

A Contract Cost Limit (CCL) has been agreed to by the parties, the amount of which is stated in Exhibit
E. The CCL is the maximum amount payable to Developer and is a cap on Developer's compensation,
which is the sum of Reimbursable Costs (see Section 5.3) and Fixed Fees (see Section 5.4) payable to
complete the Scope of Work. As the design is refined, a Guaranteed Maximum Price (GMP) will be
established, and it may be less than the CCL (but it shall not exceed the CCL) unless Owner directs a
Change to the Scope of Work.

5.3 Reimbursable Costs.

a. Subject to the limitation that payments to Developer shall not exceed CCL or the GMP, as applicable,
Owner will reimburse Developer for all the following costs for the Project:

1. Prime Construction Contractor materials, supplies, and equipment either incorporated directly
into the construction on the Project or required to accomplish a construction activity on the
Project including equipment rental, transportation, and storage.

2. Prime Construction Contractor Labor: Labor costs for personnel performing labor at the Project
site. Labor costs include hourly rates with all fringe benefits and taxes required by law and
applicable contracts in force between the Contractor and its employees.

Subcontractor costs for work on items directly related to and/or incorporated into the finished
construction for the Project. The term “subcontracts” includes purchase orders. Developer shall
conduct, or cause to be conducted, the subcontractor bid process on an “open book™ basis, and
shall allow the Owner’s Representative to observe the receipt and analysis of all bids. Developer
shall cause the Prime Construction Contractor to invite at least three (3) bidders, if practical, and
endeavor to receive price quotations from at least three (3) firms for all subcontracts for, but not
limited to, equipment, equipment rentals, materials, labor contracts, any other supplies or
services, where the quotations are expected to exceed or actually exceed $50,000, unless
otherwise authorized by the Owner’s Representative. The Owner’s Representative may
recommend additional subcontractor bidders to Developer. It is not required that the award be
made to the lowest offeror, but shall be made on the basis of best value. Developer may select
certain subcontractors without going through the bid process as required above if it first obtains
Owner’s written consent, which may be withheld in Owner’s discretion. Developer hereby
agrees to provide to Owner copies of scope review, assumptions and clarifications, and a

(O8]



b.

5.4.

spreadsheet that summarizes subcontractor work.

4. Other Project-related direct costs that may be reimbursed under this Agreement include, but are
not limited to, the following: Contractor direct expenses; legal, insurance and accounting (project
related); general conditions, payment and performance bonds, taxes including gross receipts tax,
permits, utility availability, relocation and usage costs, “on site construction” supervision, quality
control, safety, training, engineering/layout, fire protection, repairs and maintenance of
Contractor owned equipment or rental equipment so long as those repair and maintenance costs
are included in the GMP, cleanup, field office equipment and operation. Owner and Developer

» agree that expenses incurred prior to the Effective Date of this Agreement are not reimbursable
costs hereunder; provided, however, that Owner and Developer further acknowledge and agree
that the parties have entered into an Interim Agreement and Second Interim Agreement prior to
entering into this Agreement, and all Project-related direct costs and expenses accruing and due
pursuant to said agreements shall be paid by Owner to Developer.

Owner will not reimburse Developer for the following costs:

1. Prime Construction Contractor costs not associated with personnel assigned to the Project are
considered to be indirect costs that are included as part of the Fixed Fees and are not
Reimbursable Costs. Examples of indirect costs that are not Reimbursable Costs include, but are
not limited to: bonuses to senior executives, travel by company executives or officers, and
personnel whose services and/or responsibilities include multiple projects, e.g., accounting, home
office estimating, and purchasing personnel.

2. Public relations and advertising, bad debts, contributions and donations, dividends or payments of
profits, entertainment, fines or penalties, life insurance for officers, partners, or proprietors,
interest on loans, lobbying, losses on other contracts, income taxes, proposal preparation costs
and legal costs involving disputes with the Owner.

Fixed Fees.

The Owner shall pay the Developer Fixed Fees, which consist of the architecture and engineering fees,
development fees and expenses, and general contracting fees stated in Exhibit E. The Fixed Fees include
all compensation payable by Owner to Developer beyond Reimbursable Costs for the Services and are
intended to compensate for the Developer's and Prime Construction Contractor’s home office support,
overhead costs, and profit for the Project and for all design professional services. The Fixed Fees will not
vary with either the estimated cost or actual cost of construction of the Project except as expressly
allowed in this Section 5.4. The components of the Fixed Fees in a. through c. below will be increased
when a Change in the Project results in a significant increase in the direct costs, such as an increase in
engineering staff-hours, or increased insurance costs. The Fixed Fees will not be reduced unless the
Owner requires an equitable reduction in the Fixed Fees for any Change that reduces the Scope of Work.

a.

Developer’s Fees and Expenses: This component of the Fixed Fees includes all labor and material
costs and fee to manage the development and construction process including, without limitation,
management of the design, construction, and permitting, and to prepare the Guaranteed Maximum
Price. This component of the Fixed Fees covers all work in connection with development activities.

Architect-Engineer (A-E) Fees and Expenses for Services for Design, Construction Documents and
During Construction: This component of the Fixed Fees covers the design and preparation of
Schematic Design, Design Development and Construction Documents. This component of the Fixed
Fees also covers construction administration by the A-E and includes, but is not limited to, review of
shop drawings and samples, field interpretation of Construction Documents, preparation of required
clarification drawings, and participation in quality control activities.

General Contractor Fee during Construction: This component of the Fixed Fees covers profit on
construction plus home office support (including Project Manager, Project Engineer, Estimator, and
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Purchasing) and overhead costs.

5.5. Guaranteed Maximum Price.

a. A Guaranteed Maximum Price (GMP) shall be established by the parties for the Project af the time of
approval of the 100% Construction Development submission and prior to commencement of
construction. The GMP is the maximum sum that the Owner shall pay to the Developer in total for
this Project, except as otherwise provided in this Comprehensive Agreement. It includes all the
Reimbursable Costs as defined in Section 5.3 that will be payable to Developer and all Fixed Fees as
defined in Section 5.4 that will be payable to Developer.

b. If at any time during construction it becomes apparent that the final Reimbursable Costs and Fixed
Fees will exceed the GMP, the Developer shall immediately notify the Owner’s Representative and
advise him/her of the action it proposes to take to reduce costs.

c. All proposed revisions or changes to the approved Plans and Specifications must be submitted to the
Owner’s Representative for review and approval for conformance with the approved design
development plans and specifications, regardless of whether or not they affect the GMP. Provided the
changes do not affect the GMP, Owner’s review and approval shall not be unreasonably conditioned,

delayed or withheld.
d. Developer shall ensure that the GMP is less than the CCL.
e. No payment shall be made to Developer in excess of the GMP except as adjusted for any Changes

made in accordance with this Agreement. The Developer shall be wholly responsible to complete the
Project at no compensation above the GMP as adjusted for any Changes made in accordance with this

Agreement.

5.6.  Change In Fixed Fees Component Relating To Services For Modification of Design.

For Changes, the Developer shall, upon the written request of the Owner’s Representative, make the
necessary design drawing and specification revisions; prepare and issue requests for proposal describing
the modifications; prepare estimates, drawings and specifications as required; evaluate proposals and
make recommendations to the Owner’s Representative. The amounts payable by Owner for services
under this paragraph will be negotiated, and if the amount payable cannot be agreed upon, will be based
upon the rates indicated in Exhibit E hereto and a determination of a reasonable amount of time to

complete such services.

5.7.  Share in Savings.

If the final Project Reimbursable Costs plus Fixed Fees, as presented by Developer within sixty (60) days
after Final Completion and then reviewed and audited by the Owner within forty-five (45) days of receipt,
are less than the GMP, as adjusted for any changes made in accordance with this Agreement, then savings
represented by the difference shall be shared on the following basis: 25% to the Developer and 75% to

the Owner.

ARTICLE VI
SAMPLES

6.1.  Sample Approval.

After issuance of the notice to proceed with construction, the Developer shall furnish, or cause to be
furnished, to the Owner’s Representative samples required by the specifications or by the Owner’s
Representative. for the Owner Representative’s approval. The Owner’s review and approval shall not be
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unreasonably withheld, conditioned, or delayed and shall be made in a time frame so as not to delay the
Developer or Contractor. Samples shall be delivered to the Owner’s Representative as specified or as
directed. The Developer shall prepay all shipping charges on samples. Materials or equipment for which
samples are required may not be used in the work until the Owner’s Representative approves them in
writing. Approval of a sample is only for the characteristics or use named in the approval and may not be
construed to change or modify any requirement of the Contract Documents. Substitutions are not
permitted unless approved in writing by the Owner’s Representative.

6.2.  Labels.

Each sample must be labeled to show:

a. Name of Project building or facility, Project title, and contract number;

b. Name of Developer and (if appropriate) Prime Construction Contractor and subcontractor;
Identification of material or equipment, with specification requirement;
Place of origin; and

e. Name of producer and brand (if any).

6.3. Markings.

Samples of finish materials must have additional markings that will identify them under the finish
schedules.

6.4. Cover Letter.

The Developer shall mail under separate cover a letter, in triplicate, submitting each shipment of samples
and containing the information required in Sections 6.2 and 6.3 above.

6.5.  Use of Samples.

Approved samples not destroyed in testing will be sent to the Owner’s Representative at the Project.
Approved samples of hardware in good condition will be marked for identification and may be used in the
work. Materials and equipment incorporated in the work must match the approved samples. Samples not
destroyed in testing and not approved will be returned at the Developer’s expense if the Developer so
requests in writing at the time of submission.

6.6. Failure.

Failure of any material to pass the specified tests will be sufficient cause for refusal to consider, under this
Agreement, any further samples of the same brand or make of that material. The Owner reserves the right
to disapprove any material or equipment that has previously proved unsatisfactory as determined in
Owner’s sole discretion in service.

6.7.  Testing.

Samples of materials or equipment delivered on the site or in place may be taken by the Owner’s
Representative for testing. Failure of a sample to meet the requirements of the Contract Documents may
void previous approvals of the item tested. The Developer shall replace materials or equipment found not
to have met requirements of the Contract Documents, unless Owner, in its sole discretion, elects to accept
an equitable downward adjustment to the GMP in lieu of such replacement.
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6.8.  Cost of Testing.

The Developer shall pay for all costs of construction testing, including sampling, field tests, laboratory
tests, inspection services to verify soil classifications, moisture density of soils, observation of subgrades
to receive compacted structural fill for building and pavement support, observation of pavement
subgrades to receive compacted base course material, observation of fill placement and field density
testing, observation of footing subgrades to evaluate suitable bearing, observation of concrete pours, field
concrete slump testing, air content testing, molding of concrete cylinders, laboratory curing and
compression testing of concrete, observation of steel installation, ultra-sonic testing of steel moment
connections, steel weld testing. The Developer shall provide written reports of observations,
recommendations, and testing activities as the project progresses. Written report will be made on a
biweekly basis to the Owner. The Developer shall include all applicable tests required by ASTM in the
specifications. The specifications will also include all tests and inspections required by Codes and
Standards.

The Owner will pay for the costs of any other tests deemed necessary, and related engineering services,
unless the tests indicate that the workmanship or materials used by the Developer are not in conformance
with the Construction Documents, approved shop drawings, or the approved materials. In this event, the
Developer shall pay for the tests, remove all work and material failing to conform, and replace with work
and materials in full conformity, without additional cost to the Owner.

6.9. Inventory of Samples.

The Developer shall maintain an inventory of all approved samples until final inspection of the Project.
Such samples shall be available to Owner for additional viewing, inspection and testing, as deemed

necessary by Owner, at all times.

ARTICLE VII
MEASUREMENTS, DRAWINGS, SPECIFICATIONS
7.1.  Requirement for Verification of Measurements/On Site Documents.

a. The Developer, or the Prime Construction Contractor, shall keep at the site electronic copies of all
drawings and specifications related to the Contract Documents and shall at all time give the Owner’s
Representative and designated representative access to them.

b. When the word “similar” appears on the drawings, it has a general meaning and must not be
interpreted as meaning identical, and all details must be worked out in relation to their location and
connection with other parts of the work.

c. In case of discrepancy either in figures, drawings, or specifications, the matter must be promptly
submitted to A-E, who shall provide a determination in writing, for approval by the Owner’s
Representative in writing. Any adjustment by the Developer without such approval will be at the
Developer’s own risk and expense. The Developer shall furnish from time to time such detailed
drawings and other information as may be deemed reasonably necessary by Owner's Representative.

7.2.  Drawings and Specifications requirements.
The following requirements apply to Developer's responsibility to cause the Plans and Specifications to
be prepared:

a. Required technical specifications shall be prepared in accordance with industry standards.
Specifications must be complete, concise, and free of repetition and ambiguity. Care must be
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7.3.

exercised to avoid specifying the same work in more than one section and to avoid duplication or
conflict with the general provisions, special provisions, and the drawings.

The specifications shall be submitted on 8-1/2"x11" sheets.

Typical specifications developed and used by the A-E in general practice consistent with industry
standards shall be used in preparing contract specifications. The CSI Format for Construction

Specifications shall be used in the arrangement of Project specifications.

Testing to establish compliance with the Contract Documents for critical items or critical portions of
the work shall be specified as the Developer’s responsibility. Testing shall be consistent with that
required under standard commercial practices. Any testing requirements specified do not limit the
Owner from having additional testing and inspection performed in Owner's discretion.

Submittals such as shop drawings, samples, and certificates shall be specified as necessary to
establish compliance with the Contract Documents for critical portions of the work. The Developer
should not require submittals for minor commercial items or for items of marginal value. The
Developer shall include in the mechanical and electrical sections the extent of a manufacturer's
literature, rating data, performance curves, spare part lists, and shop drawings that must be furnished
for review and approval before procurement.

The specifications shall require the Developer to make field tests of heating and air conditioning
systems to demonstrate that the equipment will perform as required. The results of the tests are to be
submitted before the final inspection. Manufacturer's representatives may be required for inspection,
start-up, and instructions in the operation and maintenance of equipment and the Developer shall
ensure their presence for such purposes if requested by the Owner.

All final drawings shall be detailed working drawings as necessary for efficient execution of the
construction work. They must conform with the above general requirements and the requirements
previously stated. All original drawings must be prepared at an adequate scale to properly present the
design data development including detailed features.

The electrical design must be separated into two plans, when necessary to avoid congestion: one
devoted to the power, receptacle, telephone, fire alarm and intercommunication systems, and the other
to lighting. Similarly, the plumbing and heating/air conditioning must be separated, when necessary
to avoid congestion. A minimum scale of 1/4-inch = 1'-0" must be used for all details of areas of
congestion such as mechanical rooms, toilet rooms, and the like, and as may otherwise be reasonably
designated by the Owner’s Representative. Drawing scale for site, utility, or other related work (work
outside five foot building line), including details (engineer's) must clearly and adequately reflect the
design data developed. Drawings must be organized and provide appropriate details of the site work
(layout, grading, paving, and drainage) and the utilities (water, sewer, gas, power, and
communications) separate from the building and/or structure drawings.

All design submissions prepared using Revit support shall be accompanied by electronic files of the
submission in PDF format.

Any discrepancies in figures, drawings, specifications, or submittals shall be promptly resolved by the
Developer. Copies of all Requests For Information (RFI) or other correspondence, including
confirmations of verbal instructions between the A-E and the Prime Construction Contractor or the
Developer required to resolve deficiencies, shall be furnished to the Owner’s Representative.

Shop Drawings, Coordination Drawings, and Schedules.
The Developer shall submit, or cause to be submitted, to the Owner’s Representative a schedule
listing all items that will be furnished for review and approval no later than thirty (30) days after final
approval of Plans and Specifications. For example, the schedule must include shop drawings and
manufacturer's literature, test procedures, test results, certificates of compliance, material samples,
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h.

and special guarantees, etc. The schedule must indicate the type of item, contract requirement

reference, the Developer's scheduled date for submitting the above items, identification of the first

scheduled activity and projected needs for approval answers to support procurement or installation.

In preparing the schedule, reasonable time will be allowed for review, approval, and possible re-

submittal. Also, the scheduling shall be coordinated with the approved construction progress chart.

The Developer must revise and/or update the schedule monthly. Such revised schedule must be made

available to the Owner’s Representative for monitoring.

The Developer shall submit, or cause to be submitted, to the Owner’s Representative shop drawings,

coordination drawings, and schedules for approval as required by the specifications or requested by

the Owner’s Representative, as follows:

1. Shop drawings shall include fabrication, erection, and setting drawings, schedule drawings,
manufacturer's scale drawings, wiring and control diagrams, cuts or entire catalogs, pamphlets,
descriptive literature, and performance and test data.

2. Drawings and schedules, other than catalogs, pamphlets and similar printed material, shall be
reviewed, signed and submitted electronically.

The Developer must check, or cause to be checked, the drawings and schedules and coordinate them
(by means of coordination drawings whenever required) with the work of all trades involved before
submission, indicating approval on them. Drawings and schedules submitted without evidence of
subcontractors/trades’ approval may be returned for resubmission.

Each shop drawing or coordination drawing must have a blank area 5 x 5 inches, located adjacent to
the title block. The title block must display:

Number and title of drawing;

Date of drawing or revision;
Name of Project building or facility;
Name of Developer and, if appropriate, of Subcontractor submitting drawing;

Clear identity of contents and location on the work; and

o E W~

Project title and contract number.

Intentionally Deleted.

Except as otherwise provided in subparagraph h. below, approval of drawings and schedules will be
general and may not be construed as:

1. Permitting any departure from the requirements of the Contract Documents; or

2. Relieving the Developer of responsibility for any errors, including details, dimensions, and
materials.

If drawings or schedules show variations from the requirements of the Contract Documents because
of standard shop practice or for other reasons, the Developer must describe the variation in the letter
of transmittal. If acceptable, the Owner’s Representative may approve any or all variations and issue
an appropriate Change Order. If the Developer fails to describe these variations, it is not relieved of
the responsibility for executing the work in accordance with the Contract Documents, even though the
drawings or schedules have been approved. '

Shop drawings, samples, color schedules, catalog cuts, construction schedule, coordination drawings,
etc. submitted to Owner's Representative must first be reviewed by the A-E to verify compliance with
the Construction Documents. The Owner’s Representative reserves the right from time to time at his
or her discretion to review all documents that may include, without limitation, building shop
drawings, and formwork and falsework drawings, that are uploaded into Sharepoint by the Developer,

Contractor and/or A-E.
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The Developer shall prepare and submit equipment room layout drawings and drawings of areas
where the equipment proposed for use could present interface or space difficulties. Room layout
drawings must conform to the requirements established for drawings. Layouts must be submitted
within forty (40) calendar days of completion of final construction drawings. Submittals describing
the various mechanical and electrical equipment items which are to be installed in the areas
represented by the layout drawings must be assembled and submitted concurrently and accompanied
by the room layout drawings. Room layout drawings must show all pertinent structural and
fenestration features and other items such as cabinets required for installation and which will affect
the available space. All mechanical and electrical equipment and accessories must be shown in scale
in plan and also in elevation and/or section in their installed locations. Duct work and piping also
must be shown.

At the completion of the Project, updated ductwork drawings and sprinkler drawings must be
submitted as part of the “As-Built” drawings submission.

All certificates required for demonstrating proof of compliance of materials with specification
requirements, including mill certificates, statements of application, and extended warranties, must be
executed in quadruplicate and furnished to the Owner’s Representative. It is the Developer's
responsibility to review all certificates to ensure compliance with the requirements of the Contract
Documents and that all affidavits are properly executed prior to submission to the Owner’s
Representative. Each certificate must be signed by an official authorized to certify on behalf of the
manufacturing company. Each certificate must contain the name and address of the manufacturer, the
Project name and location, and the quantity and date(s) of shipment or delivery to which the
certificate(s) apply. Copies of laboratory test reports submitted with certificates must contain the
name and address of the testing laboratory and the date(s) of the tests to which the report applies.
Certification shall not be construed as relieving the Developer from furnishing satisfactory material,
if, after test(s) are performed on selected sample(s), the material is found not to meet the specified
requirements.

The A-E shall review and approve shop drawings and other items. All approvals must be in
accordance with the terms of the Contact Documents.

1. As aresult of the A-E's review, each submittal will be marked by the A-E as follows:

"A-Action": The fabrication, manufacture and/or construction may proceed providing the work is

in compliance with the Contract Documents.

"B-Action": The fabrication, manufacture and/or construction may proceed providing the work is

in compliance with the A-E's notations and the Contract Documents.

"C-Action": No work shall be fabricated, manufactured or constructed and a new submittal is

required. No submittal marked "C-Action" shall be permitted on site.

(a) The Developer is responsible for obtaining prints of all "A-Action” and "B-Action"
reproducible shop drawings and distributing them to the field and to the subcontractors.
Concurrently, two (2) copies of each print shall be provided to the Owner.

(b) The Developer is responsible for obtaining copies of all "A-Action" and "B-Action"
manufacturer's descriptive literature, literature, catalog cuts and brochures and distributing
them to the Prime Construction Contractor. Concurrently, two (2) copies of each shall be
provided to the Owner.

(¢) The Developer is responsible for submitting new shop drawings, brochures and/or samples to
replace all "C-Action" items and furnishing two (2) copies to the Owner.

2. The Developer is responsible for maintaining the Shop Drawing Log. An updated copy of the

Log shall be furnished to the Owner no less than monthly.
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7.4. Record “As Built” Drawings.

a. The Developer shall, during the progress of the work, keep, or cause to have kept, a master set of
electronic prints on the job site on which is kept a complete, careful and neat record of all deviations
from the Construction Documents made during the course of the work.

b. The Developer shall provide the Owner with one, complete, reproducible set of the Construction
Documents incorporating the revisions and changes made during construction up to acceptance of the
facility. These updated plans and specifications shall reflect all changes to the Construction
Documents to indicate the “As-Built” conditions, including revisions in site and building area
tabulations. These drawings and specifications must be certified as to their correctness by the
signature of the Developer and used in preparing a permanent set of “As-Built” drawings.

c. In addition to reproducible submissions, the Developer must submit a Revit system electronic file for
these “As Built” documents prepared with a Revit system compatible with the Owner Rueit system
identified by the Owner’s Representative. '

d. The Owner reserves the right to review “As-Built” documents at any time during the Project.
e. The Developer shall forward all “As-Built” drawings, specifications and photographs to the Owner’s
Representative not later than thirty (30) calendar days after Project completion.

f. Costs associated with the preparation and completion of the “As-Built” drawings will not be paid to
Developer by Owner until the As-Built drawings are approved by the Owner’s Representative.

ARTICLE VIII
Warranty

8.1.  Warranties.

The Developer warrants that all the work furnished as part of the Services is in accordance with the
requirements of the Contract Documents, free from defect or inferior materials or equipment, and of such
quality workmanship as to meet the industry standard of care in Virginia for the type of work performed,
for a period of one year after the date of Substantial Completion or acceptance of the facility (whichever
comes first), and, unless otherwise agreed by the Owner in writing, in Owner’s sole discretion, all
materials and equipment are new. During the period between completion of the work and Developer’s
receipt of the final payment from Owner, Developer shall deliver to Owner all warranties (extended and
otherwise) together with all operations and maintenance manuals, which include warranties, guaranties
and certifications.  All warranties provided or assigned by Developer shall be cumulative, so as to

maximize Owner's warranty protection.

8.2.  Repairs.

If, within the warranty period, the Owner’s Representative finds that warranted work needs to be repaired

or changed because the materials, equipment, or workmanship were inferior, defective, or not in

accordance with the requirements of the Contract Documents at the time of Final Completion, the

Developer shall promptly, and without additional expense to the Owner:

a  Place in a condition consistent with the warranties and satisfactory to the Owner all of the warranted
work;

b. Correct all damage to equipment, the site, the building, or its contents that is the result of such
unsatisfactory work in a manner satisfactory to the Owner: and

c. Correct any work, materials, or equipment disturbed in fulfilling the warranty in a manner satisfactory
to the Owner; and

d. 'Should the Developer fail to commence action within ten (10) days in accordance with the warranty,
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the Owner may have the work performed by others at the Developer’s expense.

8.3. Transfer of Warranties.

The Developer shall obtain each transferable guarantee or warranty of equipment, materials, or
installation that is furnished by any manufacturer or installer in the ordinary course of the business or
trade. The Developer shall obtain and furnish to the Owner all information required to make any such
guarantee or warranty legally binding and effective, and shall submit both the information and the
guarantee or warranty to the Owner in sufficient time to permit the Owner to meet any time limit
requirements specified in the guarantee or warranty or, if no time limit is specified, before completion and
acceptance of all work under this Agreement.

8.4. Non-Waiver.
Owner, by accepting any warranties or guarantees under this Agreement, does not waive any legal right or
remedy that Owner otherwise may have for breach of this Agreement.

ARTICLE IX
INSURANCE, BONDS AND RISK

9.1. Bonds.

Developer shall provide payment and performance bonds for 100% of the construction value of the
Project, which is $20,926,608.00. The bonds shall be provided when and to the extent the Developer has
been given a notice to proceed with construction at the site. The bonds shall make the Owner obligee and
shall be in a form acceptable to Owner. The sureties providing the bonds shall be rated A+ or AVIII or
higher, approved by the Owner’s Representative in writing, and authorized to do business in the
Commonwealth of Virginia.

9.2. Insurance.

a. During the term of this Agreement, the Developer must maintain as a Reimbursable Expense the
insurance required by this Section 9.2. Insurance companies providing such insurance shall be
licensed in Virginia and shall be rated at least A (financial strength) and 1X (size) by A.M. Best.
Policies shall include all terms and provisions normally included in a policy of the type specified.
The Owner shall be included as an additional insured on the liability policies.

b. The Developer must maintain and furnish evidence of workers’ compensation, employers’ liability
insurance, and the following general public liability and automobile liability insurance:

GENERAL LIABILITY: Combined single limit per occurrence of $1,000,000; general
aggregate of $2,000,000; and umbrella liability of $25,000,000 combined single limit per
occurrence and $25,000,000 general aggregate.

AUTOMOBILE LIABILITY: Combined single limit per occurrence of $1,000,000.

Each policy must include substantially the following provision:
“It is a condition of this policy that the company furnishes written notice to the Owner thirty (30)

days in advance of the effective date of any reduction in or cancellation of this policy.”
¢. The Developer must furnish a certificate of insurance. Insurance must be effective, and evidence of
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acceptable insurance furnished by Developer to Owner, before beginning performance under this
Agreement. Evidence of renewal must be furnished not later than five days before a policy expires.

d. The maintenance of insurance coverage as required by this Section 9.2 is a continuing obligation, and
the lapse or termination of insurance coverage without replacement coverage being obtained will be
grounds for termination for default.

e. The Owner does not carry builder’s risk insurance coverage. Developer, as a Reimbursable Expense,
shall provide builder's risk insurance for 100% of the construction value and shall have Owner named
as an additional insured. The Builder’s Risk coverage shall include property in transit, on or off-
premises, that will become part of the Project. The Builder’s Risk coverage shall include any pre-
existing portion of any building damaged as a result of the Project. Developer shall procure and
maintain a builder’s risk insurance policy on an “all risk,” 100% replacement cost basis, until
completion of the Project. The Developer agrees to endorse the policy with a manuscript
endorsement eliminating the automatic termination of coverage in the event the building is occupied
in whole or in part, or put to its intended use, or partially accepted by the Owner. The manuscript
endorsement shall amend the automatic termination clause to only terminate coverage if the policy
expires, is cancelled, the Owner’s interest in the building ceases, or the building is accepted and
insured by the Owner. Cessation of the Builder’s Risk coverage shall be affirmatively coordinated by
Developer with the Owner.

f.  Developer shall be responsible for filing and settling of claims and serving as a liaison with insurance
adjusters.

9.3.  Errors and Omissions.
a. The Developer must maintain Professional Liability insurance in the amount of $5,000,000 per
occurrence/$5,000,000 general aggregate for errors and omissions.

b. Unless the Developer’s policy is prepaid, non-cancelable, and issued for a period at least equal to the
term of this Agreement on an occurrence basis, the Developer shall have the policy amended to
include substantially the following provision: “It is a condition of this policy that the company furnish
written notice to the Owner thirty (30) days in advance of the effective date of any reduction in or
cancellation of this policy.”

c. The Developer shall furnish a certificate of insurance. Insurance must be effective, and evidence of
acceptable insurance furnished by Developer to Owner, before beginning performance under this
Agreement. Evidence of renewal shall be furnished not later than five days before a policy expires.

9.4. Indemnification.

The Developer shall hold harmless, defend and indemnify the Owner and its officers, boards and board
members, agents, representatives, and employees from all claims, losses, damage, actions, causes of
action, expenses, and/or liability regardless of the merit of same, including any related attorney fees,
accountant fees, expert witness fees, consultant fees, court costs, per diem expenses, traveling and
transportation expenses, or other such related costs resulting from, brought for, or on account of (i) any
personal injury or property damage received or sustained by any person, persons or property growing out
of, occurring, or attributable to any work performed under or related to this Agreement, to the extent
resulting in whole or in part from negligent acts or omissions of the Developer, any Subcontractor, or any
employee, agent, or representative of the Developer or any Subcontractor or anyone performing Work for
the Project through them, (ii) any mechanics’ or construction liens arising as a result of the Work, or (iii)
any failure of the Project to comply with any applicable governmental laws, ordinances, rules and

regulations.
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9.5. Bankruptcy.

In the event the Developer enters into proceedings relating to bankruptcy, whether voluntary or
involuntary, the Developer shall notify Owner’s Representative. The notification shall be sent to ensure
its receipt within five (5) days of the initiation of the bankruptcy proceedings. The notification shall
include the date on which the bankruptcy petition was filed, the court in which the petition was filed, and
a list of Project contracts for which final payment has not yet been made. This obligation remains in
effect until final payment under this Agreement. If a surety upon any bond furnished in connection with
this Agreement or any insurance carrier providing coverage in connection with this Agreement becomes
insolvent, the Developer shall promptly replace the bond or insurance policy with one which is equivalent
and acceptable to Owner.
ARTICLE X

NOTICES TO PROCEED, COMMENCEMENT AND COMPLETION

10.1.  Initial Notice to Proceed.
Execution of this Agreement by Owner constitutes Notice to Proceed with design and Construction
Document preparation.

10.2. Notice to Proceed for Construction, Prosecution, and Completion of Work.

No construction work may be performed by or through Developer except pursuant to a Notice to Proceed

with construction issued by the Owner’s Representative. The Developer shall:

a. Commence work under this Agreement within ten (10) days after the date it receives the Notice to
Proceed from the Owner’s Representative or receipt of the building permit, whichever is the later to
oceur.

b. Prosecute the work diligently, and

c. Substantially complete the construction work not later than sixteen (16) months from the date of
commencement of the work, TIME BEING OF THE ESSENCE, but subject to all terms and
conditions set forth herein for excusable delays.

Some work (preliminary sitework, demolition, shop drawings, fabrication, general conditions work, etc.)

may have to be performed prior to the full commencement of construction. The time stated for

completion includes cleanup of the site. Developer shall achieve Final Completion as soon as possible
but not later than ninety (90) calendar days after Substantial Completion. At the time of receipt of the
building permit and monthly thereafter, Developer shall consult with the Owner’s Representative with
regard to the likely Substantial Completion date and earlier occupancy dates so as to allow the Owner to

plan its move.

10.3. Notice of Delay.

Immediately, and in no event no later than twenty-one (21) days after first becoming aware of any
difficulties that might cause any delay under this Agreement, the Developer shall notify the Owner’s
Representative in writing of them. The notification must identify the difficulties, the reasons for them, and
the estimated period of delay anticipated. Failure to give such notice in strict compliance with this Section
10.3 will waive any right by Developer to make a claim based upon such delay. Such notice shall be a
condition precedent to Developer's right to pursue a claim for an adjustment to payment or schedule based

upon such delay.

10.4. Suspensions and Delays.
a. If the performance of all or any part of the work of this Agreement is unreasonably suspended,
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delayed, or interrupted by:
1. An order or act of the Owner’s Representative in administering this Agreement; or

2. By a failure of the Owner’s Representative to act within the time specified in this Agreement or
within a reasonable time so as not to delay the work of the Developer; then the Developer may
request an equitable adjustment to the Reimbursable Costs payable under this Agreement due to
any increased costs caused by the delay or interruption (including the costs incurred during any
suspension or interruption), and in the schedule and any other contractual term or condition
affected by the suspension, delay, or interruption. However, no adjustment may be made under
this Section 10.4.a. for any delay or interruption to the extent that performance would have been
delayed or interrupted by the fault or negligence of the Developer or those providing work
through Developer.

b. A claim under this clause will not be allowed for any costs incurred before the Developer has notified
the Owner’s Representative in writing of the act or failure to act involved, or if Developer has failed
to follow the procedures of Article XVII, Section 17.4 of this Agreement for such claim.

10.5. Excusable Delays.

Developer shall not be in default by reason of any failure in performing this Agreement in accordance
with its terms (including any failure by the Developer to make progress in the prosecution of the work
that endangers performance) if the failure arises out of causes beyond the control and without the fault or
negligence of the Developer or those providing any services through Developer. Such causes may
include, but are not restricted to, acts of God or of the public enemy, acts of the Owner, adverse
governmental conditions, fires, severe floods, epidemics, pandemics, quarantine restrictions, outbreaks,
disease and/or illness, strikes, freight embargoes, and weather, but in every case the failure to perform
must be beyond the control and without the fault or negligence of the Developer or those providing any of
the Services through Developer, including without limitation, the A-E, the Prime Construction
Contractor, and any subcontractor, who shall plan for all contingencies which can be reasonably
anticipated, such as unfavorable weather. Contingencies which can be reasonably anticipated shall not be
considered a basis for claiming an excusable delay.

10.6. Construction Schedule / Progress Chart.

a. Within thirty (30) calendar days after receiving Notice to Proceed, the Developer shall prepare, or
cause to be prepared, and submit to the Owner’s Representative a complete detailed Project Schedule
in the form of an electronic pdf file and of a practical progress chart. The schedule shall show the
principal categories of work, corresponding with those used in the breakdown on which progress
payments are based, the order in which the Developer proposes to carry on the work, the date on
which it will start each category of work, and the contemplated dates for completion. The Project
Schedule must be in suitable scale to indicate graphically the total percentage of work scheduled to be
in place at any time. The Developer shall use a Critical Path Method (CPM) format. A critical path
shall be developed based on scheduling logic that identifies all successor and predecessor activities

and float. Activity constraints shall be avoided.

At the end of each progress payment period, or at such reasonable intervals as directed by the
Owner’s Representative, the Developer shall, or cause to be:

I. Revise the Project Schedule to reflect any changes in the work, completion time, or both, as
approved by the Owner’s Representative;

2. Enter on the Project Schedule the total percentage of work actually in place; and
3. Submit the adjusted Project Schedule, and a complete electronic update, to the Owner’s
Representative.



b. If the work falls behind the Project Schedule after taking into consideration any excusable delays as
defined above, Developer shall take such action as necessary to improve progress. The Owner’s
Representative may require the Developer to submit a revised Project Schedule demonstrating its
proposed recovery plan to make up the lag in scheduled progress. If the Owner’s Representative finds
the proposed plan unacceptable, the Developer may be required to submit a new plan. If the new plan
submitted is not reasonable, after consultation with the Developer, the Owner’s Representative may
require the Developer to increase the work force, accelerate the planned construction volume,
increase assigned construction equipment, or the number of work shifts, without increase to the GMP.

c. Failure of the Developer to comply with these requirements will be considered grounds for a
determination by the Owner’s Representative that the Developer is failing to prosecute the work with
such diligence as will ensure its completion within the time specified.

10.7. Exception to Completion Schedule.

In cases where the Owner’s Representative determines in writing that sodding and/or planting and/or
specified maintenance thereof is not feasible during the construction period, such work will be excepted
from the completion. The work must be accomplished or completed during the first sodding and/or
planting period or the specified maintenance period following the original completion date.

10.8. Actual Damages for Delayed Completion of Parking Deck.

The Developer acknowledges that the Owner is contractually obligated in that certain Development
Agreement between the Owner and Midtown Redevelopment Partners, LLC (“Midtown”), as amended, to
construct a 300-space parking garage no later than the issuance of the first certificate of occupancy for the
improvements on the properties shown as DC Parcel 2A, DC Parcel 2B, DC Parcel 4A and DC Parcel 4B
shown in the Development Agreement. Midtown plans to construct offices on these parcels and is relying
on the promised parking to be available when the offices are ready for occupancy.

Developer agrees to hold harmless and indemnify the Owner for actual and direct monetary damages
asserted by Midtown under the Development Agreement, including reasonable attorney’s fees, incurred
by the Owner due to Developer’s failure to complete the parking deck component of the Project within
thirty (30) days of the deadline established in the Development Agreement at Section 7.3, a copy of which
is attached as Exhibit G.

Developer shall not be liable under this section when the delay in the completion of the parking deck is
directly attributable to “Excusable Delays” as described in Section 10.5 below. Moreover, Developer
shall not be liable under this section when the delay in the completion of the parking deck is directly
attributable to the delay by the Owner and/or Midtown in the relocation of overhead power lines, it being
the understanding and agreement of the parties that the Developer cannot commence site work or
construction of the Work until said power lines are relocated in accordance with the Site Plan, and
Developer’s deadline to complete the parking deck component of the Project shall be extended one day
for every day of delay in Developer’s ability to commence site work and construction.

ARTICLE XI
DEVELOPER RESPONSIBILITIES
11.1. Performance and Superintendence of Work By Developer.

a. The Developer or its Prime Construction Contractor shall perform on the site, with its own
organization, work equivalent to at least five percent (5%) of the total amount of work to be
performed under this Agreement. The percentage of work required to be performed by the Developer
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or its Prime Construction Contractor may be reduced with written approval of the Owner’s
Representative.

The Developer or its Prime Construction Contractor must give personal superintendence to the work
either in person or by having a foreman or superintendent on the payroll, approved by the Owner’s
Representative, on the site at all times work is in progress.

1. A minimum of one Developer's or its Prime Construction Contractor superintendent (on the
Developer's or its Prime Construction Contractor payroll) must be provided on site to be
responsible for coordinating, directing, inspecting, and expediting the work of the Prime
Construction Contractor and its subcontractors.

2. It is contemplated that all work will be performed during normal working hours, between the
hours of 7:00 a.m. until 5:00 p.m., local time, unless otherwise specified in this Agreement.
Work performed by the Developer at its own volition outside such normal working hours must be
at no additional expense to the Owner. The Developer’s material and equipment deliveries must
not interfere with the arrival or departure of Owner employees and visitors to existing facilities.

The Developer must refer requests received from occupants of buildings included in the work area to
change the hours of work, including anticipated cost and schedule impact, to the Owner’s
Representative for resolution,

The Developer shall, or the Prime Construction Contractor shall, submit a daily construction report
the following working day on a form provided by the Owner’s Representative. The report shall
indicate the number of people by trade or craft, and the type and location of work. The report shall
include subcontractors, safety and quality violations observed, corrective measures taken to correct
the violations, and other information requested by the Owner’s Representative. The Owner’s
Representative may modify the requirements of this report as the Project progresses.

The Developer shall work in good faith with Midtown Redevelopment Partners, LLC to coordinate
construction activities to minimize interference with each other’s work.

11.2. Materials and Workmanship.

a.

Unless otherwise specifically provided, all equipment and materials incorporated in the work must be
new and of prime grade for the purpose intended. Unless otherwise specifically provided, reference to
any equipment, material, or patented process by brand name, make, or catalog number establishes a
standard of quality only. The Developer may substitute any equipment, material, or process that the
Owner’s Representative finds to be equal to that named, which finding shall be in writing.

In the event of substitution in accordance with paragraph a above, the Developer shall furnish to the
Owner’s Representative for approval the manufacturer’s name, the model number, and any other
relevant information on the performance, capacity, nature, and rating of equipment or materials
proposed for substitution. If requested by the Owner’s Representative, samples must be submitted for
approval at the Developer’s expense, shipping charges prepaid. Materials or processes substituted
without the Owner's s approval may be rejected by Owner.

The Developer shall obtain the Owner’s Representative’s written approval of the machinery and
mechanical equipment incorporated into the work. The Developer shall submit samples of all
materials and equipment as required by the specifications. Owner approval or rejection shall be based
upon the Contract Documents.

All work shall be performed in a skillful and competent manner.

11.3. Responsibility for Design.

a.

It is understood and agreed that this Agreement includes design services. The Developer agrees not
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to assign or transfer interests in this Agreement. The Developer agrees not to transfer or delegate, to
others, its responsibilities under this Agreement except the Developer shall be allowed to subcontract
portions of the Scope of Work. The Developer may engage Persons who are design professionals to
provide design services for the Project. The Developer represents that the design professionals
providing services for the Project include Persons with requisite Virginia licenses and registrations.
The Developer further represents that the structural, electrical, mechanical and other engineering
disciplines necessary for the design of the Project will be under the'direct supervision of licensed
professional engineers who are registered in Virginia or who are persons in responsible charge of an
engineering firm registered in Virginia.

The Developer is responsible for the professional quality, technical accuracy, and coordination of all
designs, drawings, specifications, and other services furnished by the Developer under this
Agreement. The Developer must without any changes to the Fixed Fees, GMP, and CCL, correct any
errors or deficiencies in the designs, drawings, specifications, and other services.

As part of the Developer's responsibility under this Agreement, the Developer shall ensure that the
design and construction of the Project comply with applicable codes and standards, including without
limitation the Americans with Disabilities Act.

Any Owner review, approval, or acceptance of, or payment for, any of the services required under
this Agreement shall not be construed to relieve Developer of any obligation under this Agreement.
The Developer shall remain liable to the Owner for all damage caused by the Developer’s
performance of any Services furnished under this Agreement that is negligent or fails to meet the
requirements of this Agreement.

The rights and remedies of the Owner provided for under this Agreement are in addition to any other
rights and remedies provided by law.

11.4. Use of Premises.

a.

The Developer, the Prime Construction Contractor, and any subcontractors and their employees shall
comply with the regulations governing access to, operation of, and conduct while on the site and shall
perform the work required under this Agreement so as not to unreasonably interfere with the conduct
of Owner business or use and occupancy by Owner tenants except as indicated in Exhibit B.

As permitted by the site conditions, the Developer shall separate its personnel, the Prime Construction
Contractor's personnel, and subcontractors’ personnel from Owner visitors, employees, and Owner
property not involved in the Project. The Developer shall cordon off, or cause to be cordoned off, the
construction area using barricades or other means to achieve this separation.

Any requests received by the Developer from occupants to change the sequence of work shall be
referred to the Owner’s Representative.

The Developer, any subcontractors, and their employees will not have access to any Owner facility
outside the scope of this Agreement without permission of the Owner’s Representative except as
provided in Exhibit B.

Developer shall provide a Site Utilization Plan for Owner review at the time of the revised design
development submission.

11.5. Permits and Responsibilities.

The Developer is responsible for obtaining any necessary licenses and permits at Developer’s
expense, and for complying with the codes and standards in connection with the prosecution of the
work. The Developer is responsible for all injury to persons or damage to property that occurs as a
result of its negligence. The Developer must take proper safety and health precautions to protect the
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work, the workers, the public, and the property of others. The Developer is responsible also for all
materials delivered and work performed until completion and acceptance of the entire construction
work, except for any completed unit of construction that may have been accepted.

The Developer shall demonstrate compliance with all environmental permit, assessment, or impact
statement requirements and regulations identified in the Contract Documents prior to and during
construction.

11.6. Building Codes, Fees, and Charges.

a.
b.

The Developer shall comply with all state and local building code requirements.

The Developer shall pay all fees and charges for connections to outside services and for use of
property outside the site.

11.7. Federal, State, and Local Taxes.
The CCL and GMP include all applicable federal, state, and local taxes and duties.

11.8. Identification of Contract Deliverables.

Unless otherwise specified, the cover page of each document prepared and submitted by the Developer to
the Owner under this Agreement must include the following information:

a.

b
c.
d

Name and business address of the Developer.
Contract number-.
Name, position, and office location of the Owner’s Representative.

Date of document.

11.9. Patent and Copyright Indemnity.

a.

Except as provided in paragraph d below, the Developer shall indemnify, defend and hold harmless
the Owner, its employees, officers, boards, board members, representatives and its agents against
liability, including other such costs and fees as further set out in Section 9.4 above, from any claim of
patent and/or copyright infringement (or unauthorized use) arising from any of the Services provided
by or through Developer for the Project.

The Owner shall promptly notify the Developer of any claim or suit subject to paragraph a above.

This indemnification does not apply to claims of infringement of a patent and/or copyright resulting
from the Owner’s Representative’s specific written direction, compliance with which requires the

infringement.
This clause must be included in all subcontracts under this contract, at any tier, over $50,000.

11.10. Non-Disclosure.

The Developer shall not disclose any information received from the Owner that is marked confidential
unless such disclosure is required by law or approved by the Owner, such approval not to be unreasonably
withheld, conditioned or delayed.

11.11. Debris and Cleanup.

a.

On a daily basis during the progress of the work, the Developer must remove and dispose, or cause to
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be removed and disposed, the resultant debris and keep the site neat and clean.

b. The Developer shall, upon completion of the work, remove all construction equipment and surplus
materials (except materials or equipment that are to remain Owner property as provided by this
Agreement), and leave the site clean, neat, and orderly.

11.12. Heat.

Unless otherwise specified, or unless directed otherwise by the Owner’s Representative in writing, the
Developer shall provide heat as necessary to protect all work materials and equipment against injury from
dampness and cold, and in the case of information technology equipment requiring the same, air
conditioning, to protect it from heat and humidity.

11.13. English Language Requirement of On-Site Superintendent.

The Developer's on-site superintendent must be able to speak, read, and write English to the extent
necessary to permit reasonable communication with Owner personnel.

11.14. Substitute Materials or Methods.

Where the technical provisions permit the Developer to propose substitute materials, items, systems, or
equipment, the selection of such options is subject to the following conditions:

a. Once a substitute has been selected and approved by the Owner’s Representative, it must be used for
the entire Project unless the Developer has proposed, and Owner's Representative has approved, the
substitute for a limited application.

b. The Developer must coordinate its selection with the drawings and specifications and the A-E.

c. Substitutions proposed by Developer shall be at no increase to the GMP.

11.15. Advertising of Awards.

Except with the Owner’s Representative’s prior approval, the Developer agrees not to refer in its
commercial advertising to imply in any manner that the Owner endorses its products.

11.16. Ground Breaking Ceremonies.
Developer agrees to participate in groundbreaking ceremonies at a time specified by the Owner.

ARTICLE XII
OWNER RIGHTS, RESPONSIBILITIES AND DUTIES

12.1. Owner’s Representative.

The Owner may appoint an Owner’s Representative, who may be either an Owner employee or a
contractor. The name, address, telephone number, and specific responsibilities, authority, and limitations
of the Owner’s Representative will be provided to the Developer in writing. The Owner’s Representative
may be removed or replaced at any time without prior notice to the Developer, but notification of the
change, including the name and address of any successor Owner’s Representative, will be provided
promptly to the Developer by the Owner, in writing.

a. The Owner’s Representative will represent the Town during the construction period. The Town shall
notify Developer of the name and contact information for the Owner’s Representative on the effective
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date of this Agreement and shall immediately provide notices of any changes to Owner’s Representative
and/or delegation of authority.

b. The Owner’s Representative will make visits to the site at intervals appropriate to the various stages of
construction as the Owner’s Representative deems reasonably necessary in order to observe, as an
experienced and qualified individual, the quality of the various aspects of the Developer’s executed work.
The Owner’s Representative will not be required to make exhaustive or continuous on-site inspections to
check the quality or quantity of the work. The Owner’s Representative’s efforts will be directed toward
providing for the Owner a greater degree of confidence that the completed work will conform generally to
the Contract Documents and is proceeding in a timely manner. On the basis of such visits and on-site
observations, the Owner’s Representative will keep the Owner informed and will take any action
necessary to guard the Owner against defective work. The Owner’s Representative’s visits and on-site
observations are subject to all the limitations on the Owner’s Representative’s authority and responsibility
set forth below. The Owner’s Representative will not supervise, direct, control, or have authority over or
be responsible for the Developer’s means, methods, techniques, sequences or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of the Developer to comply
with laws, regulations and ordinances applicable to the furnishing or performance of the work. Visits by
the Owner’s Representative shall be in addition to such inspections that are required pursuant to permits
issued under the Uniform Statewide Building Code and other laws, regulations and ordinances.

c. The Owner’s Representative may authorize minor variations in the work from the requirements of the
Contract Documents which do not involve an adjustment in the price under the Contract Documents or
the Project Schedule and are compatible with the design concept of the completed Project as a functioning
whole as indicated by the Contract Documents. These may be accomplished by a field order and will be
binding upon the Town and on the Developer who shall perform the work involved consistent with the
Contract Document within a period of time as agreed to by the parties. If the field order would result in an
adjustment in the price under the Contract Documents or the Project Schedule, it may be rejected by the

Developer.

d. The Owner's Representative shall not have authority to accept nor reject work. The Owner’s
Representative shall issue notices of non-conforming work to the Developer within five (5) business days
of identification of work which he believes is defective or does not conform to the Contract Documents.
The Developer shall deliver a written response to the Owner’s Representative within seven (7) days of
such Notice. The response of the Architect, absent manifest error, shall be conclusive and binding upon
all parties, unless the Owner gives notice in writing of its intention to dispute the Developer’s
determination within ten (10) days of receipt of the Developer’s response.

e. The Owner’s Representative, subject to approval by the Town Manager, may delegate activities listed
herein to individuals upon written notification to the Developer, but shall retain oversight responsibilities
over such delegates. Notwithstanding the authority to delegate activities as previously explained,
Developer shall only be liable for and responsible to take direction from Owner’s Representative.
Owner’s Representative may only communicate with Developer’s Development Manager and Prime
Construction Contractor’s Project Manager and Project Superintendent and the Architect when necessary
(with a copy of such correspondence sent to Developer and/or inclusion of Developer in said discussion).

f. The Developer shall take action to ensure that, to the extent reasonably practicable the Owner’s
Representative has free and unimpeded access to any and all portions of the Work during construction of
the Project. The Owner’s Representative shall give Developer reasonable advance notice (except in cases
of emergency) of his or her intent to visit the Project and the names of the persons who will accompany
Owner’s Representative and each person’s role with the Project. The Developer shall also act to ensure
the Owner’s Representative is notified about, and invited to attend, all jobsite meetings and conferences
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as scheduled to coordinate the work. Notwithstanding the foregoing, the Developer retains the right to
meet with its Contractors and subcontractors from time to time in the normal course without notice to
Owner’s Representative. The Developer shall also act to keep the Owner’s Representative informed
concerning the future Project schedule and the planned installation of key materials and equipment,
including but not limited to soil excavations and replacements, concrete placements, steel erection,
stormwater infrastructure and testing of electrical, alarm, and HVAC systems.

12.2. Site Visits.

a.

The Owner from time to time during construction may desire to conduct groups of guests on visits to
the site of the work. These tours will be authorized by the Owner’s Representative or his appointed
representative and such visit shall be noticed to Developer not less than twenty-four (24) hours in
advance of each such visit. In such event the Developer shall cooperate by providing access to and
posting signs to give notice of dangerous areas, providing hard hats, and making such other
arrangements for the safety and convenience of the guests as may be required. The Owner’s
Representative shall schedule any such visits so as not to interfere with the progress of the work.

The Developer's indemnification of the Owner contained in Section 9.4 of this Agreement shall not
apply during any such visits to guests of the Owner or to Owner officers, employees, or agents who
are engaged in conducting, guiding, or accompanying any such visits, leaving the Owner and the
Developer responsible for their own acts and omissions according to applicable law and other clauses
of this Agreement. This limited exception in this Section 12.2.b to Developer's indemnification
obligation does not apply to inspections, investigations, or official site visits provided for elsewhere
in this Agreement or conducted for the purpose of aiding in the enforcement of law.

12.3. Examination of Records.

a.

C.

The Owner and its authorized representatives shall, until three (3) years after final payment under this
Agreement, have access to and the right to examine any pertinent books, documents, papers, or other
records of the Developer involving transactions related to this Agreement that are paid for on a cost
reimbursable basis.

The Developer agrees to include in all subcontracts under this Agreement and to have its Prime
Construction Contractor include in all its subcontracts a provision to the effect that the Owner and its
authorized representatives will, until three years after final payment under this Agreement, have
access to and the right to examine any pertinent books, documents, papers, or other records of the
Prime Construction Contractor and subcontractors involving transactions related to the work
performed on a cost reimbursable basis and further providing that such individuals shall otherwise
comply with the provisions contemplated by Section 12.4c. The term subcontract as used in this

clause excludes:
1. Purchase orders; and
2. 'Subcontracts for public utility services at rates established for uniform applicability to the general
public.
For the purposes of this Section 12.3, the Developer agrees to provide Owner adequate and

appropriate work space at the Developer’s facilities in order to conduct such examinations.

12.4. Ownership of Work Product.

a.

Work Product. All drawings, specifications and other documents and electronic data furnished by the
Developer to the Owner under this Agreement and the copyrights thereto (“Work Product”) are
owned by Developer or its design professionals, as they may agree among themselves, with Owner
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having the license rights granted by this Agreement.

Owner’s Limited License to Use for Renovations, Etc. Developer hereby grants Owner a limited
license to use the Work Product in connection with Owner’s occupancy and use of the Project,
including for maintenance and repairs, future renovations, and expansions, conditioned on use of the
Work Product for renovations and expansions being at Owner’s sole risk and without liability or legal
exposure to Developer or anyone working by or through Developer, including design professionals of
any tier (collectively the “Indemnified Parties.”)

Owner’s Limited License upon Termination for Convenience. If Owner terminates this Agreement
with the Developer for its convenience, the Developer hereby grants Owner a limited license to use
the Work Product to complete the Project, for its occupancy and use, and for maintenance and repairs,
future renovations, and expansions by the Owner. Use of Work Product (i) that does not represent
approved Plan and Specifications, or (ii) for renovations and expansions, shall be at the Owner’s sole
risk without liability or legal exposure to any Indemnified Party.

Owner’s License upon Developer’s Default. If this Agreement is terminated due to Developer’s
default, Developer hereby grants Owner a license to use the Work Product in connection with
Owner’s completion and occupancy of the Project, for maintenance and repairs, and for future
renovations and expansions by the Owner.

Owner’s Indemnification for Use of Work Product. If Owner uses the Work Product under Section
12.4. b or ¢ of this article, Owner shall be responsible, to the extent permitted by law, for any and all

claims, damages, liabilities, losses and expenses, including attorney’s fees and other such costs set
forth in Section 9.4, above, arising out of or resulting from the use of the Work Product for

renovations and expansions or to complete the Project.
Nothing in this Section 12.4 shall be deemed to relieve Developer or any design professionals

providing services through Developer of their obligation under this Agreement that all design and
design services provided for this Project meet the standard of care in Virginia for the applicable

design professional providing such design or services.
The licenses granted to Owner pursuant to this Section 12.4 are at no additional cost to Owner beyond
the compensation required by this Agreement for the Services.

12.5. Owner Partial Occupancy.

a.

The Owner’s Representative reserves the right of partial occupancy or use of facilities, services, and
utilities, before final acceptance, without implying completion or acceptance of any part of the Project
by the Owner. Before such occupancy or use, the Owner’s Representative must furnish the Developer
an itemized list of work remaining to be performed or corrected. Failure to list an item will not relieve
the Developer of the responsibility for complying with the terms of the Contract Documents.
Responsibility for damage to the work within the partially occupied area shall be transferred to the
Owner for any such partial occupancy or use.

Costs incurred and delays to the completion of the Project as a result of such partial occupancy or use
of facilities, services, and utilities are subject to equitable adjustment under Article XVII, Section

17.1.

12.6. Other Contracts.

The Owner may award other contracts for additional work, and the Developer will reasonably cooperate
with the other contractors and Owner employees, and carefully fit in its own work as may be directed by
the Owner’s Representative. The Developer must not unnecessarily commit or permit any act that will
interfere with the performance of work by any other contractor or by Owner employees. Should
contractors or Owner employees delay the Developer, cause any damage to Developer’s work or
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otherwise cause an increase in the Developer’s cost or time of performance, the contract sum and contract
time shall be equitably adjusted.

12.7. Records Inspection and Copying.

Developer agrees that the Owner may, at its option and expense, inspect and copy all records relating to
the Services provided under this Agreement to the extent necessary to confirm compliance with the terms

of the Agreement.

12.8. Owner Responsibilities.
The Owner shall:

a. pay the costs of the Project according to a payment schedule as set forth in the Contract
Documents and exhibits;

b. perform any and all other actions necessary to complete the requirements of the Contract
Documents;

c. grant the Developer the exclusive right to develop the Project under the terms and conditions set
forth in the Contract Documents; and

d. provide to the Developer written notice of any default actually known to the Owner under any of
the Contract Documents to which the Owner is a party or any event actually known to the Owner
that with written notice or the passage of time would lead to a default.

ARTICLE XIII
ADMINISTRATIVE ITEMS

13.1. Standard References.

All publications and other documents (such as manuals, handbooks, codes, standards, and specifications)
cited in this Agreement for the purpose of establishing requirements applicable to equipment, materials,
or workmanship are hereby incorporated by reference in this Agreement.

ARTICLE XIV
SUBCONTRACTING

14.1. Subcontracts.

a. Nothing in this Agreement may be construed to create any contractual relationship between any
subcontractors and the Owner. The divisions or sections of the specifications are not intended to
control the Developer in dividing the work among subcontractors or to limit the work performed by
any trade.

b. The Developer is responsible to the Owner for acts and omissions of its own employees, of
subcontractors and their employees, and any other person providing work on the Project through
Developer. The Developer is also responsible for the coordination of the work of the trades of
subcontractors.

¢. The Owner will not undertake to settle any differences among the Developer, the Prime Construction
Contractor, the A-E, and subcontractors or any of them.



ARTICLE XV
PROTECTION OF PERSONS AND PROPERTY

15.1. Accident Prevention.

a. All construction work on this Project must be performed in compliance with the Occupational Safety
and Health Act of 1970 and with local or state occupational safety and health regulations enforced by
an agency of the locality or state under a plan approved by the U.S. Department of Labor,
Occupational Safety and Health Administration (OSHA). Where requirements are different or in
conflict, the more stringent requirement will apply.

b. The Developer shall maintain an accurate record of exposure data and all accidents incidental to work
performed under this contract resulting in death, traumatic injury, occupational disease, or damage to
property, material, supplies, or equipment. The Developer must submit regular Project safety reports,
exposure data, and accident reports, as prescribed by the Owner’s Representative.

c. Health and Safety Plans are required as follows:

1. Prior to commencing on-site work, the Developer must submit to the Owner’s Representative, in
triplicate, a Health and Safety Plan designed to provide a system by which hazards on the Project
site. will be controlled to minimize or eliminate occupational injuries or illnesses during
performance of the contract.

The Health and Safety Plan must state that the Prime Construction Contractor, A-E, and all
subcontractors are required to comply with the Developer’s Project safety rules and requirements
issued under the authority of that program.

The Health and Safety Plan must identify, by name, the Developer’s representative responsible
for the execution of the Project safety program. The Developer's Project safety representative
must have the express written authority from the Developer to stop work, to abate hazardous
conditions or unsafe practices, and to eject any Developer, Subcontractor, or vendor employees
from the Project site for failure to comply with safety requirements.

4. When conducting work at existing Owner facilities, the Health and Safety Plan must include the
precautionary measures to be taken to protect Owner staff, faculty, students, employees and the
public.

d. The authority, responsibilities, and duties of the Developer’s Project safety representative must be
incorporated as part of the written Health & Safety Plan. The safety responsibilities include, but are
not limited to, conducting subcontractor construction safety program reviews, conducting employee
safety orientation training, conducting weekly safety meetings, conducting daily site safety
inspections, auditing Subcontractor safety compliance, and preparing required periodic and special
safety reports.

e. In addition to the general requirements of Health and Safety Standards, the Developer, A-E and Prime
Construction Contractor specifically must comply with applicable OSHA requirements concerning
Hazard Communications Standards. Details of the Developer’s hazard communications program shall
be included in the Health & Safety Plan.

(3]

w

15.2. Health and Safety Standards.
a. In performing this contract, the Developer must:

1. Comply with applicable Occupational Safety and Health Standards promulgated pursuant to the
authority of the Occupational Safety and Health Act of 1970 (OSHA).

2. Comply with any other applicable federal, state, or local regulations governing workplace safety

L.
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b.

to the extent they do not conflict with a.l above; however, the more stringent shall apply.

3. Comply with any Owner standard unless the OSHA standard contains more rigorous or stringent
safety requirements, in which case the OSHA standard governs and takes precedence.

4. Take all other proper precautions to protect the safety and health of the Developer’s employees,
Owner staff, faculty, students, employees, and the public.

The Developer must coordinate its use of existing Owner premises with the Owner’s Representative.
Subjects of this coordination include the designation of work and storage areas; the extent, if any, of
use by the Developer of Owner tools and equipment; the furnishing by the Developer of appropriate
signs and barricades to exclude unauthorized personnel from the work areas and to call attention to
hazards and dangers; and other matters relating to the protection of Owner staff, faculty, students,
employees, property and the public.

Materials, supplies, articles, or equipment manufactured or furnished under this contract or order
must conform to the Occupational Safety and Health Standards pursuant to the authority of OSHA,
and to other safety and health requirements specified in this contract or order. When conducting work
on existing facilities, the Developer must provide the Owner’s Representative copies of Material
Safety Data Sheets (MSDS) for any hazardous material, as defined by OSHA's Hazard
Communications Standards, to be used on the job.

If no OSHA standard exists, federal or other nationally recognized standards apply. Copies of current
Occupational Safety and Health Standards are available from regional and/or area offices of the U.S.
Department of Labor, Occupational Safety and Health Administration.

15.3. Protection of the Environment, Existing Vegetation, Structures, Utilities, and
Improvements.

a.

The Developer shall perform all work necessary to implement and accomplish a program to prevent
environmental pollution during or as a result of construction performed under this Agreement. As a
minimum, the Developer’s work must conform to all requirements of applicable federal, state and
local law.

The Developer must preserve, protect and maintain all existing vegetation (such as trees, shrubs, and
grass), landscape features, athletic fields, and structures on or adjacent to the site of work that are not
to be removed. Care must be taken in removing trees authorized by the Owner’s Representative for
removal, to avoid damage to vegetation that will remain in place. Any trees or other landscape
features scarred or damaged by the Developer's equipment or operations must be restored by the
Developer. The Owner’s Representative decides what method of restoration must be used and
whether damaged trees and/or shrubs will be treated or replaced. The Developer shall use guard posts
or barriers as necessary to control vehicular traffic passing close to trees and/or shrubs to remain.
Areas disturbed, such as temporary roadways or embankments, must be restored to near natural
conditions that will permit the growth of vegetation. Disturbed areas must be graded and filled as
required, covered with six inches of topsoil and landscaped as per the Contract Documents.

The Developer shall protect from damage all existing improvements or utilities at or near the site of
the work, the location of which is known, and must repair or restore any damage to these facilities
resulting from failure to comply with the requirements of this contract or to exercise reasonable care
in performing the work. If the Developer fails or refuses to repair such damage promptly, the
Owner’s Representative may have the necessary work performed and charge the cost to the
Developer.

The Developer shall obtain approval from the Owner’s Representative for any temporary roads,
embankments and disposal areas not included in Project specifications or drawings and restore such
areas to original conditions, including appropriate landscaping, upon the completion of work.

W
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Monuments, markers and works of art must be protected. Items discovered that have potential
historical or archeological interest must be preserved. The Developer must leave the archeological
find undisturbed and must immediately report the find to the Owner’s Representative so that the
proper authority may be notified. The contract sum and contract time shall be equitably adjusted if the
Developer incurs additional cost or time to perform as a result of any such discovery.

f. Developer shall follow all Environmental Protection Agency, Department of Environmental Quality

and other applicable governmental regulations and guidelines, as to the labeling, use, storage and
disposal of “hazardous waste,” which shall for the purposes of this agreement be defined as (a) any
chemical, substance, material, mixture, contaminant or pollutant, now or hereafter defined as a
“hazardous substance” under the comprehensive Environmental Response, Compensation and
Liability Act, as amended from time to time; (b) petroleum, crude oil, or any fraction thereof; (c) any
pollutant, contaminant, special waste or toxic substance now or hereinafter listed, defined by or subject
to regulation under any federal, state or local statute, ordinance, rule, regulation, standard, policy,
guidance, permit, order, administrative or judicial decision or pronouncement, previously, currently or
hereafter in effect, as amended from time to time, pertaining to health, safety, or the environment,
including without limitation, natural resources, environmental regulation, contamination, pollution,
cleanup, or disclosure. Developer agrees to indemnify, hold harmless and defend Owner and all
Owner’s successors, employees, officers, boards, board members, representatives, and agents from any
liability, claim, demand, action, cause of action, suit, loss, damage, injury, expense, cost, settlement, or
judgment of any kind or nature including but not limited to demands, fines, remediations, or penalties
asserted by any governmental entity, as a result of the treatment, storage, disposal, handling, spillage,
leakage, or presence in any form in soils, surface waters, groundwaters, air, or property, of any wastes
or “hazardous waste” as defined in this paragraph, at the subject property, to the extent caused or
contributed to by Developer or Developer’s subcontractors.

15.4. Access to Site.

The Developer’s access to the site and use of existing roads will be as needed by Developer at its sole
discretion.

Developer shall not permit workers to carry firearms or other deadly weapons onto any Owner
construction site or into any facility, including in their personal or construction vehicles. This
supercedes any state or local law permitting the carrying of firearms or weapons. Violation of this
clause shall be grounds for removal of individuals or contractors from the site or termination for
default.

15.5. Handling Asbestos and Other Hazardous Materials.

The Developer shall be responsible for handling any known asbestos or other known hazardous or
contaminated materials existing on the site.

15.6. Elevator Work-Qualifications.

a.

The Developer, Prime Construction Contractor, or the subcontractor whom the Developer uses for
performance of the elevator work, must have had at least three (3) years of successful experience in
installing and servicing elevators.

In addition, the Developer, the Prime Construction Contractor, or its subcontractor must have
installed, on at least two prior projects, elevators comparable to those required for this Project that

have performed satisfactorily under conditions of normal use for a period of not less than one (1)
year. To be considered comparable, prior installations must have not less than the same number of

(8]
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elevators operating together in one group as the largest number in any group specified for this Project,
except that a group of four may be considered comparable to a large group specified for this Project.

c. A list of the prior comparable installations by the Developer, the Prime Construction Contractor, or its
subcontractor, together with the names and addresses of the buildings, the names of the owners or
managers, and any other pertinent information required must be submitted promptly upon request of

the Owner.

d. The names, addresses, experience, and statement of work to be performed by each subcontractor or
second-tier subcontractor whom the Developer, Prime Construction Contractor, or the principal
subcontractor, as the case may be, will use for performance of minor portions of the installation of
elevators must also be submitted promptly upon request of the Owner.

e. The Owner may reject the proposed elevator subcontractor if it is determined that it has failed to meet
the experience requirements, or if it has been found to have an unsatisfactory record of prior elevator
installations. In the case of rejection, the Developer must resubmit another name within ten (10) days

for renewed consideration.

ARTICLE XVI
PAYMENTS

16.1. Invoices (Construction).
a. The Developer’s invoices must be submitted before payment can be made.
b. The Developer agrees that submission of an invoice to the Owner for payment is a certification that:
1. Any services being billed for have been performed in accordance with the requirements of the
Contract Documents; and

Any supplies for which the Owner is being billed have been delivered or suitably stored off site,
with appropriate insurance coverage, and in the quantities shown on the invoice, and that the
supplies are in the quantity and of the quality designated in the Contract Documents. Developer
shall provide, suitable to Owner’s Representative approval, evidence of insurance for storage
facility, a complete inventory of items, a written right of access to the items, and certification of
title to the Owner.

c¢. To ensure proper payment, Developer must furnish all documents required elsewhere in the Contract

Documents and/or as reasonably required by the Owner’s Representative.

!\J

16.2. Payment.

Reimbursable Costs for Construction:

1. The Owner will make progress payments monthly within thirty (30) calendar days of receipt of
the Developer's invoice or at more frequent intervals as determined by the Owner’s
Representative. Before the first progress payment becomes due, the Developer must prepare a
schedule of values reasonably acceptable to the Owner’s Representative. The values in the
breakdown will be used for determining progress payments.

2. If material delivered to the Project site that will be incorporated into the Project will be taken into
consideration in computing progress payments, before each payment is made, the Developer must
furnish the Owner’s Representative proof of the quantity, value, and delivery of such material.

3. In making progress payments, the Owner’s Representative will retain five percent (5%) of the
progress payments earned on the construction portion of the work. Owner hereby expressly
permits and instructs Owner’s Representative to release retainage to subcontractors who have
completed their respective portion of the work upon completion of same.



4. All material and work covered by progress payments will be the sole property of the Owner.

16.3.

However, this paragraph does not:

(a) Relieve the Developer of responsibility to protect and safeguard material and work for which
payment has been made or for restoration of any damaged work; or

(b) Waive the right of the Owner to require fulfillment of all terms of the Contract Documents.

Before receiving a progress payment or final payment under this Agreement, the Developer must
certify to the Owner’s Representative that payment due to the Prime Construction Contractor and
subcontractors have been made from the proceeds of prior payments or will be made in a timely
fashion from the payment then due the Developer.

Upon completion and acceptance of all work, the amount due the Developer under this
Agreement shall be paid upon presentation of a properly executed invoice, after the Developer
has furnished the Owner with a release of all claims against the Owner arising by virtue of this
Agreement, other than claims in stated amounts that must be specifically excepted by the
Developer from the operation of the release. If the final cost as audited by the Owner is less than
the GMP, the final invoice shall include any share in savings (see Section 5.7). If the sum of all
progress payments and the final invoice is greater than the GMP, the final invoice shall be
adjusted so that the sum of all progress payments and the final payment is not greater than the
GMP. If the Developer's claim to amounts payable under the Agreement has been assigned as
provided in the Assignment of Claims clause, a release may also be required of the assignee.

Construction Cost Breakdown.

The Developer’s submission of their Guaranteed Maximum Price (GMP) must include a construction cost
breakdown by CSI Division and other breakdowns as reasonably requested by Owner’s Representative.
The Developer shall provide copies of its contract with its Prime Construction Contractor and a
comparison to the GMP, for approval by the Owner’s Representative, and for use in verifying monthly
construction invoices.

16.4.

Allowable Cost and Payment.

a. Invoicing: The Owner will make payments to the Developer when requested as work progresses, but
not more than monthly, in amounts approved by the Owner’s Representative, such approval not to be
unreasonably withheld. The Developer must submit an invoice or voucher to the address specified by
Owner, supported by a statement of claimed allowable costs of performing this Agreement, in such
form and detail as the Owner’s Representative may reasonably require.

b. Final Payment:

l.

The Developer must submit a completion invoice or voucher, designated as such, promptly upon
completion of the work, but not later than one year (or longer, as the Owner’s Representative may
approve in writing) from the completion date. Upon approval of that invoice or voucher, and
upon the Developer’s compliance with all terms of this contract, the Owner will promptly pay any
balance of allowable costs and that part of the fee (if any) not previously paid.

In exchange for final payment the Developer shall release the Owner and its officers, agents, and
employees from all liabilities, obligations, and claims arising out of or under this Agreement,
except for those that have been identified as open in the final invoice.



ARTICLE XVII
CHANGES/CLAIMS/DISPUTES

17.1. Changes.

a.

ac

The Owner may at any time, without notice to any sureties, by written change specifically designated
or indicated to be a Change Order or Change Directive, make a Change, including, without limitation,
one that:

1. Changes the plans and specifications (including drawings and designs);
2. Changes the method or manner of performance of the work;
3. Changes the Owner-furnished facilities, equipment, materials, services, or site; or

4, Directs acceleration in the performance of the work.

Any other written or oral order, direction, instruction, interpretation, or determination from the Owner
that causes a change to the Scope of Work or its duration will only be treated as a Change Directive,
allowing a change in compensation or schedule, only if (1) the Developer gives the Owner’s
Representative written notice as soon as possible, but not later than within twenty-one (21) days, of
the receipt by Developer, the Prime Construction Contractor, or any subcontractor, whichever has
first receipt of such order, direction, instruction, or determination, stating (i) the date, circumstances,
and source of the order, direction, instruction or determination, and (ii) that the Developer regards the
order, direction, instruction or determination as a Change, and (2) Developer does not incur additional
costs attributable to such order, direction, instruction or determination without first receiving a
Change Directive from Owner unless waiting for a Change Directive is clearly unreasonable under

the circumstances.

Except as provided in this Section 17.1, no order, direction, instruction, interpretation, determination,
statement, or conduct of the Owner’s Representative may be treated as a Change or entitle the
Developer to any adjustment in compensation or schedule.

If any Change under this Article causes an increase or decrease in the Developer's cost of, or the time
required for, the performance of any part of the work under this Agreement, the Owner shall issue a
Change Order or Change Directive. However, no claim for any Change shall be allowed for which
the Developer has not strictly complied with the requirements of paragraph b as well as all other
requirements of this Agreement. No claims will be allowed for defective plans or specifications
prepared by or for the Developer.

No claim by the Developer will be allowed if asserted after final payment under this Agreement.

After approval of final Plans and Specifications, except for the correction of errors and omissions, the
Developer shall not make or allow any changes in the plans or specifications, including drawings and
designs, without approval of the Owner’s Representative.

The GMP shall be adjusted for overruns and underruns in the allowances. The Developer shall
include in the GMP all allowances stated in this Agreement. Items covered by allowances shall be
supplied for such amounts and by such persons or entities as the Owner’s Representative may direct
or as required to perform the work, but the Developer shall not be required to employ persons or
entities to whom the Developer has reasonable objection. Unless otherwise provided in this
Agreement, allowances shall cover the Reimbursable Costs to the Developer of materials and
equipment delivered at the site and all required taxes, cost for unloading and handling at the site,
labor, installation costs, overhead, profit and other expenses contemplated for stated allowance
amounts; and whenever Reimbursable Costs described in this paragraph are more or less than
allowances, the GMP shall be adjusted accordingly by Change Order. The amount of the Change
Order shall reflect the difference between actual Reimbursable Costs and the originally stated
allowance. Materials and equipment under an allowance shall be selected by the Owner’s
Representative in sufficient time to avoid delay in the work. Allowance overruns may be deducted



from the Owner’s portion of savings, if any, in the Developer’s contingency, with the Developer’s
approval, such approval to be at the sole discretion of Developer.

h. The Developer shall not proceed with any Change until the Owner has obtained all necessary
approvals and funds to pay for the Change.

17.2.

Change Order Accounting.

The Owner’s Representative may require Change and Change-order accounting whenever the estimated
cost of a Change or series of related Changes exceeds $100,000. The Developer, for each Change or
series of related Changes, must maintain separate accounts, by job order or other suitable accounting
procedure, of all incurred segregable, direct costs (less allocable credits) of work, both changed and not
changed, allocable to the Change. The Developer shall maintain such accounts until the parties agree to an
equitable adjustment for the Changes ordered by the Owner’s Representative or the matter is finally
disposed of in accordance with Section 17.4.

17.3.

Equitable Adjustments.

a. Fixed Fees for A-E Services:

1.

There will be no monetary adjustment to any of the Fixed Fees component for Architect-Engineer
Services under this Agreement except where the Scope of Work has been modified by the Owner.
The A-E component of Fixed Fees for such Scope of Work changes will only be adjusted when
the Owner-requested change requires a duplication of work that has already been accomplished,
causes an appreciable increase in direct labor, material or other costs to work included under the
A-E component of the Fixed Fees, or requires new labor, material or other direct costs of work
not included under the existing A-E component of the Fixed Fees. All other changes required to
complete the work will be the responsibility of the Developer.

Adjustment in the A-E component of Fixed Fees will be based upon the extent of change to the
work and not upon a percentage of construction costs. The Owner will negotiate an adjustment on
the basis of the costs per discipline for the production of drawings, calculations, specifications,
estimating and other services. Prior to negotiations, the Developer shall submit an Estimate of Fee
for Modification of Design.

Where a proposal for a Fixed Fees modification is submitted by the Developer, the overhead,
profit and commission percentages included in the proposal will be based solely on changes in
labor, material, or other direct costs covered under the Fixed Fees. The percentages for overhead,
profit and commission will be negotiated and may vary according to the nature, extent, and
complexity of the work involved. Not more than three percentages, not to exceed the maximum
percentages shown below, will be allowed regardless of the number of tiers of subcontractors;
that is, the markup on work subcontracted by a subcontractor will be limited to one overhead
percentage and one profit percentage in addition to the Developer's commission percentage. On
proposals covering both increases and decreases of the Fixed Fees of the Agreement, the
overhead, profit, and where applicable commission will be computed on the net change only.



Overhead & Profit

To Developer on work performed by other than own forces 6%

To Architect and/or the subcontractors for that portion of work
performed with their respective forces 150%*
* billable rate multiplier

To Prime Contractor 6%

To Subcontractor 15%

4. The Developer must submit with its proposal its request for time extension (if any).
In considering a proposal, the Owner may check estimates in detail, utilizing unit prices where
specified or agreed upon, with a view to arriving at an equitable adjustment.

6. Upon written request by the Owner’s Representative, the Developer must submit a proposal, in

accordance with the requirements and limitations set forth in subparagraphs (a.1) through (a.6) of
this clause, for work involving proposed changes covered by the request, within the time limit
indicated in the request or any extension of such time limit as may be subsequently granted. If,
within a reasonable time after the receipt of such proposal, the Owner’s Representative orders the
Developer to proceed with the performance of the work contemplated, the proposal submitted
prior to the order will constitute the Developer’s statement of the monetary extent of claim for
equitable adjustment to any component of the Fixed Fees.

b. Reimbursable Costs and Fixed Fees For Development and Construction:

L.

There will be no monetary adjustment to the GMP under this Agreement except when the Scope
of Work has been modified by the Owner by Change and except as allowable under the other
provisions of this Agreement. All other changes required to complete the work shall be the
responsibility of the Developer.

In the event of a Change, an appropriate monetary adjustment to the GMP will be made if all the
requirements of this Agreement are met. The Developer's written statement of the monetary
extent of any claim for equitable adjustment under this Agreement must be submitted in the form
of a lump sum proposal (unless otherwise requested) with an itemized breakdown of all increases
or decreases in the cost of the Developer's and all subcontractors' work, in at least the following

detail:

(a) Material quantities and unit cost

(b) Labor costs (identified with the specific item of material to be placed or operation to be
performed)

(c) Construction equipment

(d) Worker's Compensation, Automobile and Public Liability Insurance, Builders Risk

(e) Overhead-Subcontractor only

(f) Profit-Subcontractor only

The Developer's and Contractor’s overhead, profit and commission will be included in a
modification to the component of the Fixed Fees for Development and Construction Support
Services, if required. The subcontractors' overhead and profit percentage included in the proposal
will be considered to include, but not be limited to, insurance other than mentioned in b.2. of this
clause, use of small tools, incidental job burdens, and general office expense. The percentages for
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17.4.

overhead, profit and commission will be negotiated and may vary according to the nature, extent,
and complexity of the work involved. Not more than two percentages for subcontractors work,
not to exceed fifteen (15) percent each, will be allowed regardless of the number of tiers of
subcontractors: that is, the markup on work subcontracted by a subcontractor will be limited to
one overhead percentage and one profit percentage. On proposals covering both increases and
decreases of the Scope of Work, the overhead and profit will be computed on the net change only.

The Developer must submit with its proposal its request for time extension (if any).

In considering a modification to the GMP, the Owner may check estimates in detail, utilizing unit
prices where specified or agreed upon, with a view to arriving at an equitable adjustment.

Where modification is made to the GMP, appropriate adjustment will be made to the Fixed Fees
for Development and Construction Support Services. This adjustment should include the
Developer's profit and overhead costs only for work which:

(a) Requires a duplication of work already included under the fee that has already been
accomplished;

(b) Causes an appreciable increase in direct labor, material or other costs included under the fee;
or

(c) Requires new labor, material or other direct costs of work not included under the fee.

The Developer’s and Prime Contractor’s percentage of profit and overhead costs will be
negotiated and may vary according to the nature, extent, and complexity of the work, but will not
exceed ten (10) percent for the Developer and ten (10) percent for the Prime Contractor in total.

Payment for a Change involving construction work will be made on the basis of direct
construction costs and subcontractor costs that are Reimbursable Costs, up to the limit of the
revised GMP. Payment for Developer and Contractor services will be made on the basis of the
negotiated fee.

After receipt of a proposal with a detailed breakdown, the Owner’s Representative will act
reasonably promptly thereon. However, when the necessity to proceed with a Change does not .
allow sufficient time to check a proposal, or in the event of a failure to reach an agreement on a
revised GMP, the Developer, if directed by Owner, shall proceed with the work and will be
reimbursed for all direct costs. The GMP shall be subsequently modified based on the actual cost
of the change, plus a fee increase for overhead and profit as provided in this Article XVII.

Upon written request by the Owner’s Representative, the Developer shall submit a proposal, in
accordance with the requirements and limitations set forth in subparagraphs (b.1) through (b.9) of
this clause, for work involving contemplated changes covered by the request, within the time
limit indicated in the request or any extension of such time limit as may be subsequently granted.
If, within a reasonable time after receipt of such proposal, the Owner’s Representative orders the
Developer to proceed with the performance of the work proposed, the proposal submitted prior to
the order will constitute the Developer’s statement of the monetary extent of its claim for
adjustment to the Guaranteed Maximum Price.

Resolution of Disputes, Claims and Other Matters.

Disputes, claims and other matters in question between the parties shall only be resolved as follows:

a. The Developer shall give Owner written notice of any claim for any additional compensation,
damages, or delay within twenty-one (21) days of the beginning of the occurrence of the event
leading to the claim being made, or within twenty-one (21) days of when Developer or any of its
subcontractors first knew or first reasonably should have known of the occurrence of the event
leading to the claim being made, and Developer shall submit the actual claim and any supporting data
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reasonably available within thirty (30) days after the occurrence giving rise to the claim ends unless
otherwise agreed in writing by the parties. The "occurrence" means the condition encountered in the
field giving rise to the claim and not a later dispute about payment for that condition. Claims of delay
will be resolved as they occur, and no claims of cumulative impacts or deferral of claimed delay will
be allowed. Complete satisfaction of this Section 17.4.a is a condition precedent for Developer to
pursue a claim arising under or relating to this Agreement, and failure by Developer to satisfy this
subparagraph a as to written notice or, unless otherwise agreed in writing by the parties, to submit its
claim and reasonably available data in accordance with this Section 17.4.a will waive any claim by
Developer as to which such failure applies. Unless otherwise agreed by the parties, the Owner shall
act on any claims within ninety (90) days of their receipt.

If, after the expiration of the ninety (90) day period in Section 17.4.a, the dispute, claim or matter in

question remains unresolved, then either party may institute a lawsuit in the Circuit Court of
Montgomery County, or if the subject or amount in controversy is within its jurisdiction, the General

District Court of Montgomery County.
Nothing in Section 17.4.b shall prevent a party from seeking immediate temporary injunctive or other
temporary equitable relief in Montgomery County Circuit Court if circumstances so warrant.

In the event of any dispute, claim, or other matter in question arising, Developer shall continue its
performance diligently during its pendency as if no dispute, claim or other matter in question had
arisen. During the pendency of any dispute in connection with the payment of moneys, Developer
shall be entitled to receive payments for non-disputed items.

No claim by Developer shall be allowed if submitted after final payment.

ARTICLE XVIII
TERMINATIONS

18.1. Termination for Convenience.

Performance under this Agreement may be terminated by the Owner for convenience, for any reason,

in whole or in part at any time. A termination may be effected by delivery to the Developer of a

notice of termination specifying the extent of work terminated, and the effective date of the

termination which shall be not less than thirty [30] calendar days from the date of the termination.

Upon receipt of a notice of termination, unless otherwise directed by the Owner’s Representative, the

Developer must take the following actions:

1. Stop work to the extent specified in the notice.

2. Place no further orders or subcontracts for materials, services, or facilities except as may be

necessary for completion of the unterminated work.

Terminate all orders and subcontracts to the extent that they relate to the work terminated.

Settle all outstanding liabilities and "claims arising out of the termination of orders and

subcontracts.

Transfer title to the Owner and deliver as directed by the Owner’s Representative:

(a) Work in process, completed work, and other material produced as a part of or acquired for the
work terminated; and

(b) The completed or partially completed (in both hard copy and electronic format) plans,
drawings, information, and other property that, if the Agreement had been completed, would

have been furnished to the Owner.

wn

Complete performance of the work not terminated.
Take any action that may be necessary, or that the Owner’s Representative may direct, for
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protecting and preserving any property related to this Agreement that is in the possession of the
Developer and in which the Owner has or may acquire an interest.

At any time, the Developer may submit to the Owner’s Representative a list, certified as to quantity
and quality, of termination inventory not previously disposed of, and may request the Owner to
remove inventory items or enter into a storage agreement covering them. Not later than fifteen (15)
calendar days after receiving this request, the Owner will accept title to the items and remove them or
enter into a storage agreement. The list will be subject to verification by the Owner’s Representative
upon removal of the items or, if the items are stored, within forty five (45) days after submission of
the list.

After termination, the Developer must submit to the Owner’s Representative a termination claim in
the form and with the certification prescribed by the Owner’s Representative. The claim must be
submitted promptly, but in no event more than one (1) year after the effective date of termination,
unless an extension in writing is granted by the Owner’s Representative. However, if the Owner’s
Representative determines that the facts justify such action, any termination claim may be received
and acted upon at any time after the one (1) year period. Upon failure of the Developer to submit a
termination claim within the time allowed, the Owner’s Representative may determine, on the basis
of the information available, the amount, if any, due the Developer by reason of the termination and
will pay that amount.

If the Developer and the Owner’s Representative fail to agree on the amount to be paid to the
Developer by reason of the termination, the Owner will pay the Developer the total of:

1. The amount payable per the Draw Schedule for Fixed Fees and the Schedule of Values for
Reimbursable Costs based on the progress obtained on the Project at the time of the termination.;

2. The cost of settling and paying claims arising out of the termination of work under subcontracts.

The total sum to be paid to the Developer may not exceed the total Agreement price as reduced by the
payments made and as further reduced by the Agreement price of work not terminated. Except for
normal spoilage, and except to the extent that the Owner expressly assumed the risk of loss, there will
be excluded from the amounts payable to the Developer under paragraph e above, the fair value, as
reasonably determined by the Owner’s Representative, of property destroyed, lost, stolen, or damaged
so as to become undeliverable to the Owner, or to a buyer.

The Developer has the right of review under the “Claims and Disputes” clause of any determination
made by the Owner’s Representative under paragraph d or e above, except that, if the Developer has
failed to submit its termination claim within the time provided in paragraph d above and has failed to
request an extension of time, there may be no right of review.

In arriving at the amount due the Developer, there must be deducted:
[. Any valid claim that the Owner may have against the Developer under this Agreement; and

2. The agreed price for or the proceeds of sale of materials, supplies, or other things kept by the
Developer or sold and not recovered by or credited to the Owner.

If the termination is partial, the Developer must file with the Owner’s Representative a request in

writing for an equitable adjustment of the price specified in the Agreement relating to the continued

portion of the Agreement.

18.2. Termination for Default.

a.

The Owner may, subject to paragraph d below, by written notice of default to the Developer,
terminate this Agreement in whole or in part if the Developer fails to:

1. Complete the requirements of this Agreement within the time specified in the Agreement or any
extension;
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i.

2. Make progress, so as to endanger performance of this Agreement; or

3. Perform any of the other material provisions of this Agreement (but see subparagraph b
following).
Owner may terminate this Agreement under paragraph a.2 and a3 if the Developer does not
commence to cure the failure within ten (10) calendar days (or more if authorized in writing by the
Owner’s Representative) after receipt of the notice from the Owner’s Representative specifying the
failure.
Owner may terminate this Agreement without notice or opportunity to cure if Developer declares
bankruptey or is involuntarily placed into bankruptcy. '
If the Owner terminates this Agreement in whole or in part, it may acquire similar supplies or services
or complete the work, and the Developer will be liable to the Owner for any excess costs. However,
the Developer must continue the work not terminated.
Except for defaults of subcontractors at any tier, the Developer is not liable for any excess costs if the
failure to perform the Agreement arises from causes beyond the control and without the fault or
negligence of the Developer.
If this Agreement is terminated for default, the Owner may require the Developer to transfer title and
deliver to the Owner, as directed by the Owner’s Representative, any completed supplies, partially
completed supplies, and materials, parts, tools, dies, jigs, fixtures, plans, drawings, information, and
contract rights that the Developer has specifically produced or acquired for the terminated portion of
this Agreement. Upon direction of the Owner’s Representative, the Developer must also protect and
preserve property in its possession in which the Owner has an interest.
The Owner will pay the Agreement price for completed items delivered and accepted. The Developer
and Owner’s Representative may agree on the amount of payment for items delivered and accepted
under paragraph e above for the protection and preservation of*the property. Failure to agree will be a
dispute under Section 17.4 of this Agreement. The Owner may withhold from these amounts any sum
the Owner’s Representative determines to be necessary to protect the Owner against loss because of
outstanding claims.
If, after termination, it is determined that the Developer was not in default, or that the delay was
excusable, the rights and obligations of the parties will be the same as if the termination had been
issued for convenience.

The rights and remedies of the Owner under this Section 18.2 are in addition to any other rights and

remedies provided by law or under this Agreement.

18.3. Termination for Owner Default.

a.

The Developer may terminate the contract for default if, through no act or fault of the Developer or a
Subcontractor, Sub-subcontractor or their agents or employees or any other persons or entities
performing portions of the work under direct or indirect contract with the Developer, the Owner has
not issued a certificate for payment and has not notified the Developer of the reason for withholding
the certificate for payment within thirty (30) calendar days of receipt of a valid invoice, or because
the Owner has not made payment within thirty (30) calendar days after the time stated in the
Agreement for payment.

The Developer may terminate the Agreement for default if, through no fault of the Developer,
Contractor or a Subcontractor, Sub-subcontractor or their agents or employees or any other persons
or entities performing portions of the work under direct or indirect contract with the Developer or
Contractor, repeated suspensions, delays or interruptions of the entire work by the Owner, other than
resulting from a termination for convenience or termination of Developer for default, as described in
the contract, constitute in the aggregate more than ninety (90) calendar days in any three hundred
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sixty five (365) calendar day period.

ARTICLE XIX
INSPECTION AND ACCEPTANCE

19.1. Imspection and Acceptance.

a.

Owner inspection and testing of materials and workmanship will be made at reasonable times at the
site of the work or off the site as the Owner’s Representative may direct. Off-site inspection or
testing does not relieve the Developer of responsibility for damage to or loss of the material prior to
acceptance, nor in any way affect the continuing rights of the Owner after acceptance of the
completed work under the terms of paragraph f of this section.

The Developer must, without charge, replace any material or correct any workmanship found by the
Owner not to conform to the contract requirements, unless the Owner consents to accept such
material or workmanship with an appropriate adjustment in contract price. The Developer must
promptly segregate and remove rejected material from the premises.

If the Developer does not promptly replace rejected material or correct rejected workmanship, the
Owner may, by contract or otherwise, replace or correct it and charge the cost to the Developer.

The Owner may examine completed work by removing or tearing it out. The Developer must replace
or correct any work found not to conform to contract requirements. If work is torn out and found to
comply with contract requirements, the Owner’s Representative must make an equitable adjustment
for the services provided for the inspection and replacement of the work.

The Owner will inspect the work as soon as practicable after completion.

The Owner may terminate this contract for default and seek any remedy allowed by law if the
Developer does not maintain an acceptable inspection system or follow Owner directions to replace

or correct incorrect or defective items.

19.2. Approval of Design.

The Owner’s Representative must approve final plans and specifications. However, phased or fast
track construction may commence prior to approval of final plans and specifications, provided the
Owner’s Representative has approved plans and specifications covering only that phase of the work.
The Owner’s Representative's review will be primarily for general arrangement and compliance with
Owner requirements included as part of the contract.

Owner’s Representative's approval shall not be construed as:

|. Permitting any departure from the contract requirements, without specific prior written approval.
2. Relieving the Developer of responsibility for any errors including, but not limited to, details,
dimensions and materials;

Relieving the Developer of responsibility for compliance with applicable codes of local, state, or
federal codes or regulations

After approval of plans and specifications, the Developer shall be responsible for revising plans and

specifications to correct deficiencies. Copies of revised plans and specifications will be furnished to
the Owner’s Representative. There will be no modification to any fee or to the GMP to the contract,

as a result of such deficiencies.

(98]

19.3. Project Closeout.
Unless specified for an earlier date elsewhere in this contract, the Developer must process all documents,
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changes, claim submissions, complete all Project closeout items, and submit a final report certifying that
this action has been taken not later than six (6) months after the date of Substantial Completion.

19.4. Asbestos Free and Lead-Based Paint Free Certification.

The Developer must certify that no asbestos-containing building materials or lead-based paints (interior or
exterior) were used in this Project. The Developer must include completed and unaltered asbestos free and
lead-based paint certifications as a closeout submittal document. The only acceptable alternative for
asbestos certification is to conduct a post-construction asbestos survey in accordance with AHERA
requirements.

ARTICLE XX
MISCELLANEOUS

20.1. Representations and Warranties of Authority.

a. Developer represents and warrants that it has legal authority to enter into this Agreement and perform
all of its obligations herein, that all Work under this Agreement shall be performed by appropriately
licensed entities or individuals when required, and that the execution of this Agreement by it has been
duly and properly authorized. As a condition to this Agreement's effectiveness, Developer shall
provide to Owner a certificate in form and with attachments satisfactory to Owner showing to
Owner's satisfaction Developer's legal existence and authority to enter into this Agreement.

b. Owner represents and warrants that it has legal authority to enter into this Agreement and perform all
its obligations herein and that the execution of this Agreement by it has been duly and properly
authorized, including approval by the local governing body in accordance with Va. Code § 56--
575.16 (as evidenced by the signature of approval on behalf of Town of Blacksburg as Owner affixed

to this Agreement).

20.2. Equal Opportunity Employment.

a. During the performance of this Agreement, the Developer agrees as follows:

I. The Developer will not discriminate against any employee or applicant for employment because
of race, religion, color, sex, national origin, age, disability, or other basis prohibited by federal or
state law relating to discrimination in employment, except where there is a bona-fide occupational
qualification reasonably necessary to the normal operation of the Developer. The Developer
agrees to post in conspicuous places, available to employees and applicants for employment,
notices setting forth the provisions of this nondiscrimination clause.

The Developer, in all solicitations or advertisements for employees placed by or on behalf of the

Developer, will state that Developer is an equal opportunity employer.

3. Notices, advertisements and solicitations placed in accordance with federal law, rule or regulation
shall be deemed sufficient for the purpose of meeting the notice, advertisement, and solicitation
requirements of this paragraph.

b. The Developer will include the provisions of the foregoing paragraphs a(1), a(2), and a(3)
(substituting the subcontractor or vendor for Developer as the obligated party) in every subcontract or
purchase order of over $10,000, so that the provisions will be binding upon each subcontractor or
vendor.

(803

20.3. Drug-Free Workplace.
a. During the performance of this Agreement, the Developer agrees to (i) provide a drug-free workplace
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for the Developer's employees; (ii) post in conspicuous places, available to employees and applicants
for employment, a statement notifying employees that the unlawful manufacture, sale, distribution,
dispensation, possession, or use of a controlled substance or marijuana is prohibited in the
Developer's workplace and specifying the actions that will be taken against employees for violations
of such prohibition; (iii) state in all solicitations or advertisements for employees placed by or on
behalf of the Developer that the Developer maintains a drug-free workplace; and (iv) include the
provisions of the foregoing clauses (substituting the subcontractor or vendor for the Developer as the
obligated party) in every subcontract or purchase order of over $10,000, so that the provisions will be
binding upon each subcontractor or vendor.

For the purposes of this paragraph, “drug-free workplace" means a site for the performance of work
done in connection with this Agreement by Developer where its employees are prohibited from
engaging in the unlawful manufacture, sale, distribution, dispensation, possession or use of any
controlled substance or marijuana during the performance of the Agreement.

20.4. Notices.

All notices and demands by any party to any other shall be given in writing and sent by a nationally-
recognized, overnight courier or by United States certified mail, postage prepaid, return receipt
requested, and addressed as follows:

To the Owner: Marc A. Verniel, Town Manager

300 S. Main Street
Blacksburg, Virginia 24060

With a copy to: Chris Lawrence, Deputy Town Manager

300 S. Main Street
Blacksburg, Virginia 24060

Steve Doyle, Construction Site Manager
300 S. Main Street
Blacksburg, Virginia 24060

Lawrence S. Spencer, Jr., Town Attorney

300 S. Main Street
Blacksburg, Virginia 24060
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To Developer: C.J. “Skip” Smith, 111
W. M. Jordan Development, LLC
11010 Jefferson Avenue
Newport News, Virginia 23601

With a copy to: Lindsey Carney, Esq
’ Patten, Wornom, Hatten & Diamonstein, L.C.
12350 Jefferson Avenue, Suite 300
Newport News, Virginia 23602

b. Any party may, upon prior notice to the others, specify a different address for the giving of notice.
Notices shall be effective one day after sending if sent by overnight courier or three (3) days after
sending if sent by certified mail, return receipt requested.

20.5. Successors and Assigns.

Except as expressly otherwise provided, all of the terms, covenants and conditions hereof shall be binding
upon and inure to the benefit of the parties hereto and their respective successors and assigns. This
Agreement may not be assigned without the prior written consent of the parties to this Agreement.
Notwithstanding the foregoing, if financing is obtained for the Project, the Owner may assign this
Agreement to a third-party, as needed, to acquire a leasehold interest in the sites and to own the Project
improvements. This Agreement may also be assigned to a mortgagee(s)/trustee(s) of deed(s) of trust of
the fee or leasehold interest in the sites or portions of them. The Developer hereby consents to collateral
assignment of this Agreement in favor of such mortgagee(s)/trustee(s) of deed(s) of trust, in a form
reasonably satisfactory to such mortgagee(s)/trustee(s).

20.6. No Waiver.

The failure of Owner to insist upon the strict performance of any provisions of this Agreement, the failure
of Owner to exercise any right, option or remedy hereby reserved, or the existence of any course of
performance hereunder shall not be construed as a waiver of any provision hereof or of any such right,
option or remedy or as a waiver for the future of any such provision, right, option or remedy or as a
waiver of a subsequent breach thereof. The consent or approval by Owner of any act by Developer
requiring Owner's consent or approval shall not be construed to waive or render unnecessary the
requirement for Owner's consent or approval of any subsequent similar act by Developer. No provision of
this Agreement shall be deemed to have been waived unless such waiver shall be in writing signed by the

party to be charged.

20.7. Severability.

If any term or provision of this Agreement shall be determined to be invalid or unenforceable in any
respect, it shall be replaced with a substantially similar provision to the greatest extent possible and the
Agreement shall remain in full force and effect.
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20.8. Counterparts.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an original,
but all of such counterparts together shall be deemed to be one and the same instrument. It shall not be
necessary in making proof of this Agreement or any counterpart hereof to produce or account for the
other counterpart.

20.9. Entire Agreement.

This Agreement and the exhibits attached hereto and forming a part hereof set forth all the covenants,
promises, agreements, conditions and understandings between Developer and Owner concerning the
Project, and there are no covenants, promises, agreements, conditions or understandings, either oral or
written, between them other than are herein set forth. No alteration, amendment, change or addition to this
Agreement shall be binding upon Developer or Owner unless reduced to writing and signed by each

party.

20.10. Waiver of Claims for Consequential Damages

Except as otherwise specifically provided (see Section 10.8 above), Owner and Developer waive claims
against the other for consequential damages arising out of or relating to this Agreement.

20.11. Governing Law.

This Agreement shall be governed by, and construed in accordance with, the laws of the Commonwealth
of Virginia. Venue for any litigation arising from this Agreement shall be proper in the Circuit Court for
Montgomery County, Virginia, and all parties to this Agreement voluntarily submit to the jurisdiction and
venue of such courts, regardless of the actual location of such parties. The provisions of this Agreement
shall not be construed in favor of or against either party but shall be construed according to their fair
meaning as if both parties jointly prepared this Agreement.

20.12. Annual Appropriation and Plan of Finance,
Intentionally Deleted.

20.13. Financial Statements.

Intentionally Deleted.

20.14. Copy of agreement to auditor of public accounts.
Owner shall submit a copy of this Agreement to the Virginia Auditor of Public Accounts within thirty
(30) days of its effective date.

20.15. APPROVAL BY TOWN OF BLACKSBURG A CONDITION PRECEDENT TO
AGREEMENT’S EFFECTIVENESS.

It shall be a condition precedent to this Agreement’s effectiveness that it first be approved by Town of
Blacksburg.

20.16. CERTIFICATIONS.

Intentionally Deleted.
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IN WITNESS WHEREQOF, the parties hereto have caused this Agreement to be duly authorized
by their respective representatives as of the date first above written.

DEVELOPER: W. M. Jordan Development, LLC,
a Virginia limited liability co

By: ~
C.J. “Skip”

mith, 11, Vice President, Development

Commonwealth of Virginia,
CITY of Newport News, to-wit:

Theg foregoing Comprehensive Agreement was acknowledged before me this ?_ day of
NW&MW , 2020, by C. J. “Skip” Smith, Ill, as Vice President, Development, for and on

behalf of W. M. Jordan Development, LLC, a Virginia limited liability company.

My Commission Expires: /{/3;//?/20

Angela Marie Standley
1 h Commonwealth of Virginia
y Notary Public
5 ,;9' Commission No. 7687761
8" My Commission Expires 12/31/2020
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OWNER: TOWN OF BLACKSBURG, VIRGINIA,
a Virginia municipal corporation

Name: MG"(/ V-cn\i(,t

Title: Vown Manu

Commonwealth of Virginia,

City/Countyof , to-wit:

I, meﬁ_&p@@dﬂj a Notary Public in and for the jurisdiction aforesaid, certify that the foregoing
instrument was' acknowledged before me this AZ™ day of NO/QYY\@( , 2020, by
are Vorniel as the
o YWaNQaey "for and on behalf of Town of Blacksburg, Virginia,

an incorporated municipality of the Commonwealth of Virginia, acting for and on behalf of the said
municipality.

otar)}'P,'a{)lic\V

My commission expires: 7!3!!’“

Notary registration number: 757581+

[Notary Seal]
#HRe,  Lorraine Sakina Spaulding

) Commonwealth of Virginia
Notary Public

Commrasmn No 7575814

Approved as to form and legal sufficiency:

(=S, oy 0

By: Town Attorney
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EXHIBIT A

Legal Description with attached Plat




EXHIBIT A
LEGAL DESCRIPTION

All that certain lot, piece or parcel of land lying, being and situate in Montgomery County, Virginia,
consisting of 1.571 acres, more or less, identified as “REVISED PARCEL A 1.571 ACRES” on Sheet 2 of
that certain plat entitled, “LOT LINE ADJUSTMENT PLAT OF MIDTOWN - PHASE I SHOWING
PARCELS A THROUGH E SITUATED ON CLAY STREET, S.E.; EHEART STREET, S.E.; AND
SOUTH MAIN STREET BEING TAX NUMBERS 257-A-94, 257-A-94A; 257-25-C; 257-A-217 ; AND
257-A-218 TOWN OF BLACKSBURG MT TABOR MAGISTERIAL DISTRICT MONTGOMERY
COUNTY, VIRGINIA” made by Balzer & Associates, Planners, Architects, Engineers, Surveyors, dated
October 15, 2019, and revised October 21, 2020, which plat is recorded in the Clerk’s Office of the Circuit
Court for Montgomery County, as Instrument Number 2020009951, on October 21, 2020, a copy of which

is attached hereto for a more particular reference.



2020009951.001

' RECORDED IN
VIRGINIA LAND RECORD COVER SHEET MONTGOMERY COUNTY, VA
Commonwealth of Virginia VA. CODE §§ 17.1-223, -227.1, -249 ERICAW. CONNER
FORM A - COVER SHEET CONTENT CLERK OF CIRCUIT COURT
Instrument Date: 10/14/2020 FILED Oct 21, 2020
AT 02:38 pm

Instrument Type: OFM A INSTR # 2020009951
Number of Parcels: ...5... Number of Pages: ....8.....

[ 1City (K] County JOWTEOMERY oo

CIRCUIT COURT

Tax Exempt? VIRGINIA/FEDERAL CODE SECTION

[ T Grantor: .o e .

[ ] Grantee: ...ttt et e
Business/Name (Area Above Reserved For Deed Stamp Only)

City: BERCKSBIRG. . rcecssissimsmismimmiismsi sgnsssssspssos State: ....YR... Zip Code: 28082, ..o
Consideration: $2:00 .. . Existing Debt: $2:99 . .. Actual Value/Assumed: $°:90 . ... .
PRIOR INSTRUMENT UNDER § 58.1-803(D):
Original Principal: $000 ........................... Fair Market Value Increase: $000 ............................
Original Book NO.: ..o Original Page No.: ..o Original Instrument NO.. e e
Prior Recording At: [ ] City [X] County MONTIGOMERY e Percentage In This Jurisdiction: .20%%
Book Number: .............. PageNumber: .. . ..... InstrumentNumber: ... . ...
Parcel Identification Number/Tax Map Number: 230165 / 257-B-94R oo e .
SOOI PrOPEITY DIESCIIPIION oot e oo 5 e et

Current Property Address: .

City: BLACKSBURE .. sz State: ..YA . Zip Code: 24080 .
Instrument Prepared By: BALZER AND ASSOCIATES, INC. — Recording Paid By; BALZER AND ASSOCIATES, INC.. e

Recordine Returned To: BALZER AND ASSOCIATES, INC.
14 e o e

Address: 80 COLLEGE STREET, SUITE H

FORM CC-1570 (MASTER, PAGE ONE OF _THREE )y0/19 Cover Sheet A
© Copyright 2014 Office of the Exccutive Secretary, Supreme Court of Virginia. All rights reserved.




2020009951.002

VIRGINIA LAND RECORD COVER SHEET

Commonealth of Virginia VA.CODE §§ 17.1-223,-227.1,-249

FORM C - ADDITIONAL PARCELS

Instrument Date: ... 10/14/2020
Instrument Type: OO . ... —
Number of Parcels: ...3..... Number of Pages: ....8 ..
[ ] City [X] County ... L ——
CIRCUIT COURT

Parcels Identification/Tax Map

Prior Recording At:

Percentage In This Jurisdiction: ..2050

(Area Above Reserved For Deed Stamp Only)

Book Number: ... Page Number: ...

Instrument NUMDbBEr: ...

Parcel Identification Number (PIN)/Tax Map Number: 170058 / 257-A=218 i

SOt PTOPEITY DESCFIPTION, ..o oesesseeon oo oo o
Ciarvent Property Address: SIBX STREBL e s s o b o S48
City: BLACKSBURG et Stater VA Zip Code: 28980 i

Prior Recording At:

[ 1City DG County N O Ry s Percentage In This Jurisdiction: .22%% ...
Book Number: ... Page Number: ... Instrument Number: ...
Parcel Identification Number/Tax Map Number: 270038 £ 257-R-2L7 s oo

SNOTE PROPETTY DIESCIIPLION: .. erer oo 581012

FORM CC-1570 (MASTER, PAGE _TWO _ OF _THREE ) 10/19
© Copyright 2014 Office of the Executive Secrelary, Supreme Coun of Virginia. All rights reserved. Cover Sheet C




2020009951.003

VIRGINIA LAND RECORD COVER SHEET

Commonwealth of Virginia ~ VA. CODE §§ 17.1-223, -227.1, -249

FORM C - ADDITIONAL PARCELS

Instrument Date: ... 10/14/2020

Instrument TYPe: oo QM
Number of Parcels: ....5.... Number of Pages: ....8 ...
[ 1City [X] County ... e arrariresc NI
CIRCUIT COURT

Parcels Identification/Tax Map

Prior Recording At:

(Area Above Reserved For Deed Stamp Only)
Book Number: ... Page Number: ...

Instrument Number: ...,
Parcel Identification Number (PIN)/Tax Map Number: 070657 / 257-R-94

SRO PrODETLY IDESCIIDEIONE ...ovo000seessssessessorsessonssssssesosssasescessis5isss 555 4555505888 s35556084370 50040483 R S 8 SR B

[ ]City [X] County MONTGOMERY Percentage In This Jurisdiction: .2%%% .

Book NUMBET: .....commmesmine Page Number: ... Instrument NUMDEr: ...

Parcel ldentification Number/Tax Map Number: 00882 / 257-25-C

SROTt PrOPErtY DESCIIPLION ..o vovoooivee et ess it s i s

FORM CC-1570 (MASTER, PAGE_THREE OF _THREE )10/19 Cover Sheet C

© Copyright 2014 Office of the Executive Sccretary, Supreme Court of Virginia. All rights reserved
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EXHIBIT B

Scope of Work — Project Characteristics




Exhibit B - Scope of Work

Blacksburg Police Headquarters and Parking Garage - Project Characteristics

The new Town of Blacksburg Public Safety Complex includes facilities for the Blacksburg Police
Headquarters, Emergency Operations Center and Public Parking Garage. These elements are tied very
closely to each other in function and thus will be constructed as one project albeit two separate
structural systems. The final design consists of the following areas:

Police Department - Two Levels

First Floor —
Lobby, Community Room, Records, Fusion Center, Booking, Evidence and Patrol

17,602 SF

Second Floor - 17,472 SF
Administration, Emergency Ops Ctr, Investigations, Training, Lockers, Break
Outdoor Break Area (1,700 SF)
TOTAL 35,074 SF
Parking Garage - Six Levels
First Floor - 38 Spaces 17,744 SF
Secure Police Entrances and Parking
Floors 2-6 - 300 Spaces 108,308 SF
Public Parking Entrance (Floor Two), Parking
TOTAL 338 Spaces 126,052 SF

Police Headauarters and Operations Center

The Police Headquarters layout also expresses the community focus with a forward facing community
room accessible to citizens for local events and meetings. The police department is designed to maximize
efficiency in movement and security for the officers with the “hub” for patrol activities on the first level
including briefing, evidence processing, and secure processing with a vehicle sallyport. This level is
accessible from the secure police parking area and includes a secondary vehicle entrance critical for critical
response functions. Administrative and Investigations functions are located on the second level as are
the important training areas and lockers and breakroom.

Parking Garage

The new Public Garage is situated to have an entrance and elevator for pedestrians coming from Main
Street along Clay Street. A new public plaza at the corner is created recognizing the civic nature of the
complete structure along with police department. Secure police parking is located on the lowest level
accessed from the new alley behind the existing housing development and by a secure ramp located off
New Church Street. The main public vehicle entrance for the garage is located off the new public “green”
plaza accessed off New Church Street running through the new development area. The main public stair
and elevator also facing the plaza and is immediately adjacent to the Mid-Town development facilitating

ease of pedestrian circulation between the two projects.



EXHIBIT C
Draw Schedule



Exhibit C - Draw Schedule
Town of Blacksburg - Police Station

Month Expected Draw Cumulative total

August 2020 and prior 1,141,657
September-20 237,016 1,378,673
October-20 312,491 1,691,164
November-20 176,000 1,867,164
December-20 629,886 2,497,050
January-21 708,353 3,205,403
February-21 1,037,151 4,242,554
March-21 1,793,580 6,036,134
April-21 2,501,130 8,537,264
May-21 2,413,580 10,950,844
June-21 2,627,373 13,578,217
July-21 2,199,787 15,778,004
August-21 2,092,891 17,870,895
September-21 1,814,959 19,685,854
October-21 1,428,274 21,114,128
November-21 1,157,351 22,271,479
December-21 1,152,201 23,423,679
January-22 864,300 24,287,980
February-22 620,387 24,908,367
March-22 264,426 25,172,793
April-22 61,856 25,234,649
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EXHIBIT D - SCHEDULE MILESTONES

Blacksburg Police Headquarters & Parking Garage - Milestone Report

Project Start: 07/30/18

Run Date: 09/02/20
Project Finish: 03/29/22

Data Date: 08/31/20

1D Activity Type Description Early Start Early Finish FF TF %

10 Start Milestone Initial PPEA Submission 08/01/18 100%
20 Start Milestone Project Award 10/05/18 100%
30 Start Milestone Release Draper Aden 10/10/19 100%
40 Start Milestone Decision from Town on Precast vs CIP — AND - 7th Floor 01/08/20 100%
130 Finish Milestone  1st Interim Agreement 05/16/19 100%
200 Start Milestone AECOM issue Concept Drawings 05/10/19 100%
600 Start Milestone Notice To Proceed from TOB 10/16/20 0 0 0%
601 Start Milestone Mobilize on Site 11/30/20 0 0 0%
603 Start Milestone TOB Issues Site Plan Permit 09/17/20 50 50 0%
605 Start Milestone TOB Issues Building Permit 11/06/20 39 39 0%
610 Finish Milestone  Building Dry-in 08/06/21 0 16 0%
615 Start Milestone Energize Permanent Power 08/13/21 0 16 0%
620  Finish Milestone  Parking Garage Substantially Complete 11117/21 42 45 0%
630 Finish Milestone ~ Mass Grading of Master Site (others) 03/31/20 100%
640 Finish Milestone  New Church St. on Grade/Stabilized (others) 08/29/20 63 63 0%
650 Finish Milestone ~ New Church St Binder (others) 06/25/21 20 118 0%
800 Start Milestone New Church St. Ready for Paving (others) 12/24/21 28 68 0%
900 Finish Milestone ~ TOB Relocate Overhead Power/ Comm Lines Underground 01/06/21 0 0 0%
10000 Finish Milestone  Substantial Completion of Construction 01/14/22 3 3 0%
10010 Finish Milestone  Final Completion of Construction 02/02/22 30 40 0%
10020 Start Milestone Owner Start FF&E Move-in 02/02/22 30 40 0%
10030 Start Milestone Police Depariment Start Move-in 03/16/22 10 10 0%

Page 1 of 1
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Project : Blacksburg Police Station

Over/(Under) Budget

* Includes $511,409 in value engineering

Todays Date: 8/26/20 Exhibit E Prices Summary Final
Total Garage Police station

Building Construction Costs $ 20,926,608 $ 8,192,311 § 12,734,297
Construction Costs Total $ 20,926,608 §$ 8,192,311 § 12,734,297
Allowances $ 810,010 $ 65,000 $ 745,010
Fire alarm allowance wi/construction

CCTV allowance w/construction

Access control allowance wi/construction

Security allowance w/construction

Data and phone allowance $ 130,000 $ 130,000
FF&E allowance ** $ 560,010 $ 560,010
Remove and replace bad soil $ 60,000 $ 30,000 $ 30,000
Site furniture allowance $ 10,000 $ 10,000
Exterior building signage $ 15,000 $ 15,000
Electric charging stations $ 35,000 $ 35,000
[TOB/WMJD Contingency $ 615,479 § 215418 $ 400,061
Soft Costs 3 2,882,552 $ 1,008,893 $ 1,873,659
Architect $ 1,489,902 $ 521,466 $ 968,436
Engineer $ 98,098 $ 34,334 & 63,764
Consultants $ 170,022 $ 59,508 $ 110,514
Testing & Inspections $ 110,633 $ 38,722 § 71,911
Permits, Impact & Tap Fees $ 94,483 $ 33,069 §$ 61,414
Permanent Utility Costs $ 85,000 $ 29,750 § 55,250
Developer Fee $ 732,007 $ 256,202 $ 475,805
Soft Cost Contingency $ 102,407 $ 35,842 § 66,565
Total WMJD Cost * $ 25,234,649 $ 9,481,622 $ 15,753,027
Town of Blacksburg Costs $ 469,804 §$ 50,000 $ 419,804
New computer equipment allowance $ 30,000 $ 30,000
Fusion Desk allowance $ 2,500 $ 2,500
Moving costs 3 10,000 $ 10,000
Relocate existing phone system $ 5,000 $ 5,000
Relocate Power Lines $ 100,000 $ 50,000 $ 50,000
Server room equipment $ 30,000 $ 30,000
Dedication Plaque $ 1,500 $ 1,500
Audio visual equipment allowance $ 80,000 $ 80,000
Storm facility share cost $ 110,804 $ 110,804
Radio system $ 100,000 $ 100,000
TOB Contingency $ 645,547 % 268,378 $ 377,169
Total Town of Blacksburg Cost $ 1,115,351 $ 318,378 $ 796,973 |
Total TOB Project Cost $ 26,350,000 & 9,800,000 % 16,550,000
CIP Funds $ 9,800,000 $ 16,550,000

$ 0 % 0

** FF&E does not include: Patio Furniture, Community Room Furniture, Fitness Room Equipment, and
Motorcycle/Bike Space Equipment. These items are currently not included in the budget.
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EXHIBIT F

BLACKSBURG POLICE HQ & PARKING GARAGE
DOCUMENT LOG

o

GamMmoOn

Drawings: DD package dated 4/1/20; Civil packages dated 4/13/20

Specifications: Project Narrative dated 4/1/20; Architectural Items dated 4/15/20 folder
provided by Brittany Raffin

Geotechnical Report dated 3/10/20

Project Schedule dated 3/19/20

Bid Clarifications 1-10

Precon RFI's 1-8

Conceptual Submission drawing set for Precast details dated 5/10/19
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EXHIBIT G

Section 7.3 of the Development Agreement between

Town of Blacksburg and Midtown Redevelopment Partners, LLC




EXHIBIT G

construction activities in a manner to minimize interference with each other’s work. All
lighting for DC Parcel 1B shall be in accordance with the Zoning Ordinance and designed
to minimize any negative impacts such lighting may have on the rest of the Project. In
Section 12.21 (Representatives) below, the Town and Midtown each designate a contact
person to coordinate the Public Safety Building Work with the other party and to
coordinate the other obligations and approvals of the Town and Midtown herein. In the
performance of the Public Safety Building Work, the Town shall, at its cost, obtain all
permits, certificates and other approvals necessary for the Public Safety Building Work.

ARTICLE VIi

PARKING GARAGE

Section 7.1.  Parking Garage. “Parking Garage™ shall mean a parking structure
located on DC Parcel 1A containing a minimum of 300 spaces with an entrance and/or exit
into the alley on the west side of DC Parcel 1A dedicated to the Public Safety Building use
and a public entrance and exit into the loop road connecting to the Initial Road around the

Event Space.

Section 7.2.  Parking Garage Design. The Parking Garage shall be constructed
with the approved materials from the Rezoning Approval. Facades that are substantially
visually obscured from adjacent public streets may include pre-cast materials as primary
building materials; provided, however, the same architectural appearance and materials
shall be used on all sides of the Parking Garage. The design and layout of the Parking
Garage shall minimize visibility of vehicles. contain substantial vertical elements to
minimize the horizontal appearance of the Parking Garage. The design of the Parking
Garage shall be subject to the approval of the Town Council as set forth in Section 1.3

(Architectural Design Approval).

Section 7.3.  Parking Garage Construction. The Town. at its sole cost. shall
design and complete construction (the “Parking Garage Work™) of the Parking Garage on
DC Parcel 1A in accordance with the Rezoning Approval. The Town shall submit plans
for the Parking Garage no later than the submission of'plans for the Public Safety Building.
The Town shall complete construction of the Parking Garage and associated improvements
for DC Parcel 1A based on the approved site plan and permits no later than the issuance of
the first certificate of occupancy for the improvements on DC Parcel 2A. DC Parcel 2B.
DC Parcel 4A or DC Parcel 4B. The Town shall provide to Midtown. by the Closing Date.
a construction schedule for the construction of the Parking Garage and related
improvements. The Town and Midtown shall cooperate in good faith to schedule their
construction activities in a manner to minimize interference with each other’s work. All
lighting for DC Parcel 1A shall be in accordance with the Zoning Ordinance and designed
to minimize any negative impacts such lighting may have on the rest of the Project. In
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Section 12.21 (Representatives) below, the Town and Midtown each designate a contact
person to coordinate the Parking Garage Work with the other party. In the performance of
the Parking Garage Work, the Town shall at its cost, obtain all permits, certificates and
other approvals necessary for the Parking Garage Work. Prior to the construction of the
Parking Garage. Town shall operate DC Parcel 1A as a limited access property, not

available for public use or for a public purpose.

Section 7.4.  Parking Space Lease Agreement and Parking Utilization
Agreement. Prior to the issuance of the Certificate of Occupancy for the Parking Garage,
the Town and Midtown shall enter into a Farking Space Lease Agreement (form attached
as Exhibit F) and a Parking Utilization Agreement (form attached as Exhibit H). The
Parking Space Lease Agreement shall provide for Midtown to lease a minimum of two
hundred (200) parking spaces for a term of five years, with Users (defined below) receiving
priority for the parking spaces above two hundred (200) after the initial two hundred (200)
parking spaces are allocated to Users. The Parking Utilization Agreement shall provide for
the Town to allow Midtown priority status with respect to the use of a minimum of two
hundred (200) parking spaces for a period of 20 years, commencing upon the expiration of
the Parking Space Lease Agreement. The Parking Space Lease Agreement and the Parking
Utilization Agreement shall require each User of a parking space to pay to the Town or its
designee an annual or monthly market-rate parking fee per space. Midtown shall have the
right to assign or allocate such parking spaces to a Parcel Developer and Midtown and a
Parcel Developer shall have the right to assign their respective spaces 1o users, occupants
and tenants of the applicable parcels (collectively, with Midtown and Parcel Developer(s),
as each is assigned a parking space, a “User™). The Parking Space Lease Agreement, or a
memorandum of lease, may be recorded. The Parking Utilization Agreement may be

recorded.

Section 7.5.  Special Service District/Special Assessments. The Town reserves
the right to establish a special service district (Virginia Code § 15.2-2400. el seq.). or other
special assessment mechanism applicable to the Property. At this time, the Town does not
anticipate that the additional tax rate will exceed $0.20 per $100 of assessed value. At this
time, the Town anticipates that such service district will terminate upon the collection of
approximately $2.500.000. less any contingency in the Parking Garage budget not used for

hard costs. plus any debt service costs.

ARTICLE VIII

PLAZA

The Plaza will be located within a portion of DC Parcel 3 as

Section 8.1.  Plaza.
The Plaza will be

generally shown on the Conceptual Layout (the “Plaza Property™).
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